_”EmA QXXX
L N_ 000000400..04‘4‘ !
Tp ) L) LL] mw O ....."..".".“.. ot
2
<ok o2 .“.........."............“......
QCT 2F e RS
=5 = NN

ol . OO
L o= e -
e o wivivioy ot ...“.. =
TO\ rit&ﬁ“ﬂ” ccc eo -w o od,o .



THE LASTING STRUGGLE FOR FREEDOM IN ERITREA



THE LASTING STRUGGLE
FOR FREEDOM IN ERITREA

HUMAN RIGHTS AND POLITICAL DEVELOPMENT, 1991-2009
BY KJETIL TRONVOLL

eeeeeeeeeeeeeeeeeeeeee

@ Stromme
Q Foundation

m 0
the east



© Kijetil Tronvoll
Oslo, 2009

Printed by: HBO AS, Haugesund

Cover design: Steinar Iversen Reklamebyra
Cover photo: Scanpix / Reuters

ISBN 978-82-997899-0-5



CONTENTS

PIEIGCE .ueveeeeeeeieeeiie et ee et e st e et e et e s st e e s s abe e s st e e s s b e s s saae s sb e e e sbe e s bae e e et aensbae e sae e e st e e e taeeenraeensraeanrnes 9
ADOUL ENE QUENOL .ttt b et b e b bt st sb s bbb b esbesbeene 10
EXECULIVE SUMIMGAIY .euteueeeneeuieeeneeteieetete e et et s e te e b st et e st e st e st b et e st e b et e st ese b et e st es et e st esens et ebesentenes 11
L3 Lo e (o] Lo T |2 TSRS 16
INEFOGUCTEION «eveeeeveeeieeeeieeecieeectteee e e e et e e et e e et e e s te e s ab e e e saaeasssaeesssae s saaaassseasssaeeessaeansseesssaeesssaesnssaeanseen 17
Chapter 1 Judicial development in independent Eritrea:

Legal pluralism and political CONtAINMENT .....ccueeeueeverreiriinienieeeensieeeeeseessaeens 24
Chapter 2 Rule of law(lessness) in Eritrea:

Special courts and the JUICIATY .........cueeueeeeeeeeeeeeeescieeieeesaeesreesseesseeseessessaennns 38
Chapter 3 Democratic curtailment in Eritrea:

‘Never democracy, alWays CONEIOL .....ouiueeceeneieieeteeteetee e ecreesae e eseesaeesaeens 46
Chapter 4 Obliterating civil society in Eritrea:

Denying freedom of organisation and eXPreSSion ..........eeeeeeceesveecveesersesseennes 62
Chapter 5 The Eritrean Gulag archipelago:

Prison conditions, torture and extrajudicial Killings ..........cccecoveevueevveeveervreecuennnn. 76
Chapter 6 Everyday life of detention and disappearances in Eritrea:

Vulnerable groups in a population Under SI€ge .............cceeveeeveerceerieeecueriereueenns 90
Chapter 7 Minority marginalisation in Eritrea:

EPLF’s policies of ‘CUltural SUPEIIOLTLY’ ......coeuevuerverreeriienieerierireeseeeseeeseeseenanens 106
Chapter 8 Diversity diminished in Eritrea:

Targeting the Kunama minority GrOUD .......cceeeeeeereeeressreeereeseesseseessesssesssesssenns 118

Annex |. International and regional human rights instruments to which Eritrea is a party...

Annex Il. Historical backdrop: The creation Of EFNtI€a .......c.ecvueeveeevueevueeirersreecreesseesseessesssessesssessseanes 134
BIDLIOGIAPRY ettt ettt ettt e s e st s e st e st e e b e s b e s bt e s aa e st e s atesa b e st e s beebeeseeaaen 137



SUDAN

RED SEA

ERITREA

®5awa  AGORDAT ()

BARENTU

O
TESSENEY

ETHIOPIA

DJIBOUTI



PREFACE

In my capacity as UN Special Humanitarian Envoy for the Horn of Africa (2006-2007) | visited Eritrea
and met with President Isaias three times. Yet my first meeting with him was in the late 1970s when
he, as a resistance leader fighting for independence for his country, met with young members of
Parliament in Oslo. Thus my personal engagement for Eritrea dates back more than three decades.

Today Eritrea is sadly one of the most repressive and isolated regimes of the world: Eritrea is the only
country in Africa that has no privately owned newspapers, journals or media outlets. The constitutional
framework and human rights have been generally suspended under reference to the unresolved
conflict with Ethiopia. No form of political opposition is allowed. Organised religion other than the
approved Christian churches and Sunni Islam has been strictly prohibited since 2002. The domestic
human rights context compels large segments of Eritrea’s youth to flee the country, seeking asylum
and better prospects abroad. On the regional level in the Horn of Africa, Eritrea continues to be
involved in long-drawn-out conflicts, including in the Sudan and in Somalia.

In view of the tragic situation for the people of Eritrea and the fact that the country remains so
isolated from the outside world, the Oslo Center for Peace and Human Rights has commissioned a
report on the human rights situation aiming at stimulating dialogue between the Eritrean government
and main international actors. The report addresses the human rights situation and its possible
political consequences in a comprehensive manner.

The report has been authored by Professor Kjetil Tronvoll with juridical quality assurance by Njal
Hgstmalingen. Acknowledgement is also given to Annie Bersagel, Anette Frélich and Dag Rune
Sameien, for their efforts in fact finding, analyzing data and contributions in finalizing the report.
The project has been realised through financial support by the Stremme Foundation and Norwegian
Mission to the East.

The Oslo Center for Peace and Human rights was founded in 2006 when | stepped down as Prime
Minister after almost seven years all in all in that position. The Center is an independent, not-for-profit
Foundation. The mission of the Center rests on two main pillars, Peace and Human Rights.

fiell Wague fimatorf

Kjell Magne Bondevik
President of the Oslo Center for Peace and Human Rights
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EXECUTIVE SUMMARY

Eritrea is Africa’s youngest state, achieving international recognition as an independent country as
recently as 1993. The aspirations and hopes for democracy and respect for human rights as expressed
at that time, however, are today only bleak memories, as Eritrea has developed into one of the world’s
most totalitarian and human rights-abusing regimes. The purpose of this report is to assess the human
rights situation in Eritrea in context, and try to explain why the country developed along the path it
did.

Judicial development

The multiple politico-administrative and legal transitions in Eritrea’s recent history have created a
country with layers of overlapping legal traditions. As no full judicial revision has been carried out,
laws from former regimes are still operative side by side with customary and religious legal traditions.
At independence Eritrea adopted, with some exceptions, the laws of the ousted Ethiopian regime, and
a subsequent minimal revision/adaptation process was carried out.

In order to create a new judicial framework for independent Eritrea inspired by EPLF’s nationalistic
ideology — and as a response to domestic and international pressure — a full-scale law reform
programme was launched in 1997. This came as a follow-up to the new, although unimplemented,
Eritrean Constitution. Under the law reform programme a number of new codes were drafted; Penal
Code, Criminal Procedure Code, Civil Code, Civil Procedure Code and Commercial Code. The new draft
codes built on the existing transitional codes inherited from Ethiopia, but were all updated and revised
in accordance with international principles of law. The drafting process in itself may have been carried
out adequately; however, the monopolisation of the process by the government party has undermined
its legitimacy among certain segments of the population.

The Constitution of the independent Eritrea was ratified on 23 May 1997 by a government appointed
Constituent Assembly. Government officials have explained that the Constitution will come into effect
once new elections for the National Assembly are conducted. Initially scheduled for 1998, the elections
have been repeatedly and indefinitely delayed by the Government, first due to the outbreak of the
new war and then subsequently due to the post-war dissent process.

Beyond the Constitution, Eritrea is obliged to comply with a number of key international conventions
it has ratified protecting the rule of law; most notably the International Covenant of Civil and Political
Rights, and the regional African Union instrument, the African Charter on Human and Peoples’ Rights.

Despite the existence in general of a theoretically adequate judicial framework in Eritrea, the value of
the Constitution, supporting laws and international conventions are null and void as long as the
authorities do not implement them or enforce them in practice.

Rule of law

At independence, ‘rule of law’ was understood as defined by the EPLF and in relation to the so-called
particular history of the Eritrean struggle; and not in accordance with universal principles and
international human rights standards. This led to the formalisation of a ‘fighter’ culture in the judiciary,
although the Eritrean Constitution and laws declare the Eritrean judiciary independent from both the
parliament (National Assembly) and the government. International human rights reports on Eritrea all
conclude that the judiciary is weak and subject to executive control.

In principle, Eritrea has three types of courts, although their separate jurisdiction may at times be
blurred; civil (three levels, including community and shari’a courts), military (two levels), and the
special court. Furthermore, there are indications that there exists a parallel secret system of extra-
judicial sentencing of political prisoners that is not anchored in any laws or presidential decrees.
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Of particular concern is the Special Court established in 1996. The statute or law for the establishment
of the Special Court is not available, and no published records of its procedures or cases are available,
as the court generally operates in secrecy. The Special Court is not bound by the Code of Criminal
Procedure or the Penal Code, nor precedents set by earlier court decisions. Judges generally base their
decisions on ‘conscience’ — in relation to the particular history of the Eritrean struggle and EPLF fighter
culture — without reference to the law. A number of formal and operational elements put the Special
Court in stark contradiction with the Eritrean Constitution and laws, and international standards of fair
trial. Of particular concern is the fact that the trials are conducted in secret and do not allow for any
legal representation for the defendants. The judges serve as prosecutors and may request the indivi-
duals involved in the cases to represent themselves in person.

Eritrean law and the unimplemented Constitution provide safeguards and specific rights for defendants
in the regular court system. Among other things, the law prohibits indefinite and arbitrary detention,
requires arrested persons to be brought before a court within 48 hours, and sets a limit of 28 days in
which an arrested person may be held without being charged with a criminal offence. However, this
legal limit is routinely violated in regard to political and other arrests.

It seems clear that the political ideology of the regime in Eritrea, both prior to and after the political

crack-down of 2001, has inhibited the development of the rule of law in the country. In particular the
workings of the judiciary have suffered, as executive interference and lack of resources have seriously
undermined its operational independence.

Democracy

Since coming to power in 1991, the EPLF/PFD] has not allowed any organised political opposition to
emerge within Eritrea. Eritrea today is a one-party state under siege by its own government. The
pretext of external enemies is used as an excuse to deny people their basic rights and freedoms of
opinion and expression, to organise and assemble, and to practise their religious beliefs. The Eritrean
government does not allow any alternative voice or opinion to be heard, all resources and people are
mobilised and canalized into maintaining the country’s totalitarian and militaristic structure. No private
or independent press or media houses exist. Not one non-governmental organisation (NGO) is allowed
to operate outside the direct control of the government party.

The current reality grew out of a Marxist-Leninist inspired militaristic tradition inherited from the
liberation struggle. Consequently, even at the incipient stage of Eritrean development, civil society
initiatives were quelled and alternative voices muted or excluded from voicing their opinions. Even
constitutional articles prescribe that democratic rights and freedoms are not freely given in Eritrea
today, but need to be compliant with the overall political directions offered by the government.

Just prior to the outbreak of a new war with Ethiopia, Eritrea conducted its first regional elections in
1997. However, the purpose of the elections was a sham, as the Proclamation for the Establishment
of Regional Administrations outlines a system of local governance which seems not to hold any
decentralisation of power and authority, but rather the contrary; as it established a new system of
surveillance controlled directly by the President’s Office.

National elections were scheduled for 1998, but postponed due to the outbreak of war. After signing
the ceasefire agreement in the summer of 2000, new plans for elections were made and draft laws
were developed. Due to the post-war dissent process, the draft legislation on political parties and
elections were annulled, and the conduct of general elections was postponed indefinitely.

Civil society

In the aftermath of the Eritrean-Ethiopian war (1998-2000), an internal dissent movement within the
government party started to question the authority of and decisions made by the President. Eritrean
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independent newspapers and civil society representatives joined in to challenge the monopolisation

of power by the government party, and the lack of democratic development in the country. The dissent
process culminated in Septmber 2001, when the President ordered a nation-wide clamp-down, arresting
hundreds of critics, closing down all private media-outlets and curtailing all civil society activities.

In rulings by the African Commission on Human and Peoples’ Rights and the UN Working Group on
Arbitrary Detention, the arrest of Eritrean journalists and dissenters have been severely criticised as
unlawful and in breach with international human rights obligations that the Eritrean government has
ratified.

By the end of 2001, all dissenting voices demanding democratic reform in Eritrea were quelled; either
arrested, driven into exile, or cowed into silence. The nascent Eritrean civil society and independent
press were shut down; their spokespersons and journalists and editors arrested. Thenceforth, no
opposition or alternative voices have been allowed to be heard inside the country. Today, it is
forbidden in Eritrea for any group of more than seven people to assemble without approval by the
government

Prison conditions, torture and extrajudicial killings

Thousands of Eritreans are languishing in ‘secret’ detention camps throughout the country; government
critics, veteran liberation fighters, civil servants, peasants, students, journalists, and religious believers
alike. No group or individual is unaffected — men and women, young and old, Christian and Muslim,
rural and urban, educated and uneducated, all are liable to be regarded as a threat to the regime and
thus susceptible to arrest, torture and disappearance. Eritrea today is a nation held hostage by its own
government, with a population denied basic human rights and freedoms. Estimates of the number of
political prisoners, provided by Eritrean refugees and exiled civil society representatives, vary between
10,000 and 30,000.

The police are officially responsible for maintaining internal security and order in Eritrea; however the
army, reserves and demobilised soldiers are also called upon to assist in operations targeting civilian
citizens. The Eritrean police corps, many of whose officers are conscripts, are riddled with corruption
and they typically use their influence as government officials to assist friends and family. It is also
reported that the police demand bribes to release detainees. Military personnel have the authority to
arrest and detain civilians.

Like a chain of islands, the Eritrean political prisons, detention centres, and labour camps are scattered
throughout the country. They are under the control of the military or the internal security service.
Some are purpose-built as centres of incarceration; others may be converted store houses and
make-shift constructions (often metal shipping containers), or may double-up as military camps and
detention centres. Many of the sites are underground, where detainees are kept hidden below ground
in specially dug-out cells and ‘dungeon’ like structures. Reportedly, some political prisoners are held
incommunicado in secret security sections of official police stations or of officially-designated prisons.
The majority of the detention centres are secret, with access prohibited, and not officially designated
as prisons. Several of the detention camps are located in some of the world’s most inhospitable
places, where soaring temperatures (above 50 degrees Celsius) and extremely rudimentary facilities
make basic survival difficult. No outsiders are permitted access to these prisons/camps, and usually
even close family members of detainees are denied visits. The International Committee of the Red
Cross — which has access to political prisoners in many dictatorial regimes throughout the world —

is denied access to any Eritrean prisoners or prisons.

The conditions in the detention camps and prisons are harsh and life threatening and the facilities are

extremely primitive. Food and water supplies to detainees vary from prison to prison and depending
on the season. Generally, however, the amount and quality of the food is inadequate. Likewise,
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sanitation facilities vary, but are generally very poor. The handling of detainees, with inadequate
facilities and mistreatment, are part of an interrogation strategy to weaken resistance among the
detainees. Reportedly, scores of Eritreans die while in detention or under arrest. The severe physical
and psychological stress in prisons has caused psychological problems for many detainees. Reportedly,
many detainees have committed, or tried to commit, suicide to escape the gruesome prison
conditions.

Former detainees tell of various types of torture and inhumane treatment inflicted upon them with
or without a specific reason given. Despite the widespread reports of systematic torture in Eritrea,
committed by police, army, intelligence, party and government officials, no known action has been
taken to punish the perpetrators of torture and abuse.

There are also numerous reports of summary executions or people being tortured to death, carried
out by military personnel in the many military detention camps throughout the country. Extrajudicial
killings take place not only in detention centres and prisons, but also in the context of everyday life in
rural and urban areas. A number of people have been shot near the Sudanese and Ethiopian borders,
allegedly for attempting to cross the border illegally. Apparently, military personnel on the border have
standing orders to shoot on sight if people are attempting to flee the country. Furthermore, the
government has authorised the use of lethal force against anyone resisting or attempting to flee
during military searches for deserters and draft evaders in the cities; a practice that reportedly has
resulted in many deaths.

Detention and particularly vulnerable groups

No one knows exactly how many individuals — men and women, old and young — are kept in detention
or under arrest in Eritrea today. Today, anyone in Eritrea is liable to arrest and detention, irrespective
of their age, gender, religion or ethnicity. Any reason — or no reason at all — may be given for their
arrest or detention. Old age or youth is not an excuse for avoiding detention. Reportedly, detainees
of over 8o years of age and in poor health are held under rudimentary conditions in prisons. Children,
too, are liable to arrest and detention in Eritrea. Reportedly, children as young as eight or nine years
of age have been detained, with or without their parents. Having a trusted, high-profile position,

or a distinguished record as a veteran liberation war hero, is no protection against the arbitrary
punitive injustices committed by the government. Most famous and notable are the eleven top-level
government ministers and party officials arrested in the September 2001 clamp-down; all prominent
EPLF leaders and veteran liberation war heroes.

Mass arrest and collective punishment has become a common phenomenon in Eritrea. This is in
particular related to preventing and punishing protests against the government’s militarisation of
society in general, and its much-hated national service campaign.

Due to the enormity of human rights abuses in Eritrea, which affect the whole population, it may be
difficult to single out certain individuals or groups which are more at risk of attack than the population
at large. Nevertheless, certain groups of individuals are directly targeted by the government and
exposed to grave human rights violations due to their particular status, profession or background.
These prejudiced practices are partly a manifestation of the ideological underpinnings of the EPLF/
PFD) (stressing a militant nationalistic ideology), but is also somewhat arbitrary, as all ‘new’ groups
perceived as a threat to the regime’s power will routinely be sanctioned. Against the backdrop of a
widespread, and at times arbitrary, detention policy, certain groups may be identified as particularly
vulnerable to arrest and governmental harassment. This study has identified national service personnel,
adherents of prohibited churches and religious organisations, individuals from the Kunama minority
group, forcibly returned refugees, journalists and other human rights defenders, as well as government
party dissenters, as being particularly prone to arrest.
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Minority right concerns

Eritrea is officially described as being inhabited by nine ethnic groups, all diverse in culture, religion,
and activities of production. In independent Eritrea, the government party sustained and even
reinforced its strict nationalist ideology, as national unity became the principal guideline to which all
government policies and development plans were aligned. Consequently, the cultural diversity of the
country appears to suffer, as arguments and claims for the enhancement and protection of cultural or
minority rights are interpreted as undermining and divisive in relation to the official nationalist policy

The legal protection of cultural and minority rights in Eritrea is inadequate, as no publicly known
specific act or proclamation is drafted with the aim to protect minorities or their cultural traditions;
and the Eritrean Constitution makes only limited references to cultural and minority rights.

Within certain areas, the Eritrean government’s development policies reflect a socio-historical and
cultural bias, as the highland culture and way of life are apparently dominating in influencing
government development plans and policies. This entails, inter alia, that the way of life of sedentary
agriculturists is taken as a ‘national standard’, placing restrictions upon the natural development and
growth of lowland pastoral and nomadic cultures.

The Tigrinya highland culture is also dominating in the educational system and state affairs, as the
language of the civil service and military is Tigrinya.

The case of the Kunama minority group

Of the many minority groups in Eritrea, the government has seemingly singled out the Kunama group
as a special concern for the state. The Kunama is one of the smallest ethnic groups in Eritrea, and is
estimated to number between 50,000 and 140,000 people, living in small scattered communities in
western Eritrea along the border to Ethiopia. During the Eritrean liberation war, the Kunama were
accused of being the only group which largely and consistently supported the Ethiopian government;
a perception which has put them in peril in the post-independent period.

The outbreak of the new war between Eritrea and Ethiopia in May 1998 further worsened the already
tense relations between the Kunama and central Eritrean authorities, as it revived the image of the
Kunama as Ethiopian collaborators and spies. Unlike people of other ethnic groups, the Kunama did
not flee their home villages when the Ethiopian forces occupied Eritrean territory during the war. They
remained in their villages and the majority ignored the Ethiopian presence. Eritrean authorities thus
accused the Kunama first of failing to resist the Ethiopian military offensive, later of allegedly assisting
the Ethiopians in their warfare. A post-war retaliation campaign against the Kunama has reportedly led
to many deaths and imprisonments, and made several thousands Kunama flee to Ethiopia in 2000.

The government has carried out widespread land confiscation in Kunama areas, in order to establish
mechanised agricultural plants and resettlement camps for refugees. Furthermore, the Kunama argue
that it is a deliberate strategy by the Eritrean government to confiscate land for military purposes and
locate military facilities in civilian Kunama villages and on their holy sites, in order to dilute Kunama
cohesion and cultural distinctness. The apparent governmental targeting of Kunama cultural sites and
traditions, in addition to harassment, intimidation and detention of Kunama representatives which has
driven several thousands of families into refuge in Ethiopia, is raising concern among the Kunama that
their unique culture is under threat and dying off in Eritrea today.
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METHODOLOGY

It is impossible today to undertake independent critical research in Eritrea. No official research permits
are granted to independent researchers, and certainly not for the study of human rights and political
development. Neither are there any organisations or environments in Eritrea which undertake research
or monitoring of human rights in the country. The extensive security and intelligence surveillance in
the country prohibits and impedes any clandestine gathering of information on human rights violations
which would severely jeopardise the life and wellbeing of any informant.

Lack of access to primary data on the human rights situation in Eritrea is thus a key methodological
constraint to any reporting on the human rights situation in the country.

In order to alleviate this situation, and for the purpose of this study, field trips were carried out in
April-May 2008 at the Eritrean refugee camps in Kassala, Sudan, and the Shimelba refugee camp in
Tigray, northern Ethiopia. Over two weeks, we conducted a number of interviews with recently arrived
Eritrean refugees. Eritrean refugees living in Khartoum and Addis Ababa were also interviewed, as well
as exiled Eritrean civil society representatives, academics and intellectuals, and representatives from
the political opposition.

Several other interviews with informants knowledgeable about the situation in Eritrea —Eritreans in
diaspora, international development aid workers, academics, and diplomats — have also been
undertaken at various locations during the course of the work on this report.

In addition to primary interviews, an extensive open-sources search has been undertaken to obtain
information from all relevant UN agencies, other bilateral and multilateral agencies, non-governmental
organisations, human rights agencies, newspapers, and other reports on the situation in Eritrea.

A large number of academic sources have also been consulted.

For the purpose of this study, two formal requests for interviews with government representatives were
submitted to President Isaias Afwerki in 2008. No response to these requests was received. Official
statements and the position of the government on various issues of concern have thus been taken
from other government sources (such as official Eritrean websites, and the government newspaper
Eritrea Profile), as well as interviews granted by government officials to international media
organisations.

In order to trace the development trajectories of human rights in Eritrea, information obtained by the
author through previous long-term fieldwork in the country has also been included.*

All information presented in the report has been cross-checked with several sources. Written sources
are referred to in the text or in footnotes. In a few instances where proper cross-checking of

information has not been possible, this is indicated in the text.

Information obtained from refugees is in general made anonymous in the text due to possible
repercussions against relatives and family remaining in Eritrea.

Work on this study was carried out between January 2008 and April 2009.

*| carried out fieldwork in Eritrea from August 1991 to October 1992; and January-June 1993. Shorter fieldwork exercises were
carried out in 1996, 1997 and 1998.
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INTRODUCTION

The People’s Front [EPLF/PFDJ] struggled for the independence and liberation of
the Eritrean people. If it does not ensure human rights of the people of Eritrea,
independence alone has no meaning.

Yemane Gebremeskel?

Director, President’s Office/Department of Political Affairs, EPLF/PFD) (2008)

It was better during the Derg, At that time the Ethiopians tortured us, but that made us

only more determined in our struggle to become independent. Today, it is our own people who
torture us, something which breaks down our spirit as there is no hope for the future.

Eritrean refugee in Sudan (2008)

Eritrea is Africa’s youngest state, achieving international recognition as an independent country as
recently as 1993. The aspirations and hopes for democracy and respect for human rights as expressed
at that time, however, are today only bleak memories, as Eritrea has developed into one of the world’s
most totalitarian and human rights-abusing regimes.

The purpose of this report is to assess the human rights situation in Eritrea in context, and try to
explain why the country developed along the path it did. During the last few years, several human
rights reports on Eritrea have been published by various international rights agencies (see biblio-
graphy and references in footnotes throughout the report). A few are general in-depth reports
(published by Human Rights Watch and Amnesty International), but in general emphasis has been
placed on reporting on freedom of expression and on religious persecution in Eritrea, as several
international organisations are dedicated to these issues in particular. Few of the reports, however,
aim to trace the trajectories of political development leading to the current human rights abuses in
order to explain the abuse within the context in which it is perpetrated, as this study does.

The Eritrean Constitution (ratified in 1998, but still not implemented) establishes due principles of
the rule of law in the country. The Eritrean government has also acceded to most of the relevant
international human rights conventions (see annex for listing). Thus, there is an obligation on the
Eritrean government to protect and defend human rights in the country. Likewise, there is a
responsibility upon international actors to follow up and require compliance by the Eritrean
government in this concern.

This report is divided into eight chapters covering various aspects of human rights in Eritrea: judicial
development; rule of law; democratic development; freedom of organisation and expression; prison
conditions, torture and extrajudicial killings; particularly vulnerable groups; minority policies; and a
case study of the Kunama minority group. The chapters may be read independently of each other if
the reader just seeks information pertaining to one specific topic. However, the chapters are organised
in a manner which aims to present a coherent overall narrative of the Eritrean case, and as such the
report may be read as a monograph.3

The report does not aim to present a full and comprehensive analysis of all human rights-related
issues in Eritrea. Due to capacity and methodological constraints, certain topical limitations had to be
imposed. Thus, for instance, aspects of the socio-economic development of independent Eritrea are

2From the official website of the government: ‘Public Dialogue: Human Rights in Eritrea’, posted 6 June 2006, at:
http://www.shaebia.org/cgi-bin/artman/exec/view.cgi?archive=14&num=4553, accessed 5 November 2008.

3 There may, however, be some redundancies of information from one chapter to the next, in order to present a coherent
argument within each chapter (as one strand of information may be used to explain several contexts).
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not covered in the report, as this information may be easily available from other open sources (such
as the UN and other international and bilateral development agencies). Furthermore, as this report
strives to avoid falling into the dichotomising, simplistic and perilous ‘Eritrea at war’ rationalising
discourse, issues related to the regional geopolitical context and the ensuing militarisation of society
in Eritrea have in general not been treated as a specific and separate topic of analysis.4

The human rights context in Eritrea is so dire, widespread and encompassing that to cover all its facets
in one report is an impossible task. This study provides analysis of some core issues of concern and
may thus serve as a stepping-stone to further and more specific works to be carried out in the future.

POLITICAL BACKDROP

A 30-year long liberation war led by the popular Eritrean People’s Liberation Front (EPLF)5 against
Ethiopian rule had, at the time of independence, moulded the Eritrean people into a determined and
battle-hardened population. Although most of the country was in ruins in 1993, the Eritrean people
strongly believed in a better and more prosperous future, as the liberation front established the first
civilian government and appointed its much revered leader, Isaias Afwerki, as President of independent
Eritrea. The absolute majority of the population looked upon EPLF with great esteem and admiration,
as they had struggled and endured hardships and great sacrifices for the common good of the
people. The leadership of the EPLF was at that time viewed as a ‘new generation’ of African leaders:
they enjoyed popular support among their constituencies; they (rhetorically at least) endorsed liberal
democracy, human rights and a free market economy, and they had a well-defined development policy
based on their own priorities. As such, the EPLF heralded a clear breach with the former Ethiopian
military regime dominating Eritrea.

The political history of Eritrea also gave hope for the development of a functioning multi-party
democracy. During the 1940s and until the closure of the Eritrean parliament by Ethiopia in 1962, there
were a number of organised political parties in Eritrea. Moreover, Eritrean society takes pride in being
entrepreneurial, dedicated and hard-working. Hence, the former experiences with multi-party politics
and democracy, a dedicated and conscientious political leadership, in combination with a hard-working
and supportive population, were factors that boded well for the future development of a new Eritrean
democracy.

The international community too was in need of an African success story, and Eritrea, with its tiny
population and war-ridden history, came forward as a seemingly good candidate. The donor
community, in particular, was positively surprised by EPLF’s will to reject donor-driven initiatives,
instead emphasising its self-reliance and self-defined development objectives. The newly independent
country, which had no foreign debt whatsoever in 1993, thus had the full backing of the international
development community in its effort to deliver ‘development’ to its people.

Current realities

Assessing Eritrea today, however, the optimism displayed in the early 1990s has vanished, since the
multiple promises given by the liberation leaders to the Eritrean people of a ‘prosperous and peaceful
development’ have failed to materialise. Quite the contrary, the Eritrean leaders have, during 18 years
in power, managed ruin the country’s reputation inasmuch as Eritrea today is perceived as a political
pariah, a regional spoiler, and a totally unreliable and irresponsible regime.

4Some recent academic publications give an insight into the problems of the militarisation of Eritrean society; see, for
instance, Kibreab (2009) and Miiller (2008).

SEPLF was renamed the Popular Front for Democracy and Justice (PFDJ) in 1994. However, the government is still usually
known by its original name, EPLF. In this study, EPLF and PFDJ will be used interchangeably.
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During its term in power, the EPLF/PFDJ has, inter alia: managed to push Eritrea into armed clashes
with three of its neighbouring countries (Sudan, Djibuouti and Yemen); waged the biggest and most
devastating bilateral war on the African continent in recent decades, with Ethiopia (1998-2000);
sustained a total militarisation of society; clamped-down and suspended all independent and privately-
owned newspapers and magazines; closed down national and international NGOs; closed down the
only university in the country and curtailed academic freedom; arrested hundreds of dissenters;
detained and tortured many thousands of ordinary Eritreans construed as a threat to the regime’s
survival; pushed hundred of thousands of Eritreans to flee their country as refugees; and devastated
the state economy.

Eritrea’s international ranking

Eritrea’s dismal history as an independent state is also reflected in various international rankings of
democracy and human rights development. In order to give a rapid summary of Eritrea’s international
standing in this regard, below is a brief overview of how the most renowned and reliable surveys rank
the Eritrean government’s performance:

e United Nations Development Programme (UNDP):
Eritrea is ranked as number 164 of 179 countries on the Human Development Index
(HDI) scoring below 0.350.6 This score places Eritrea in the category of ‘low human
development’.

® freedom House:
In the ‘Freedom of the World’ survey for 2008, which provides an annual evaluation of
the state of global freedom as experienced by individuals, Eritrea is classified as being
‘Not Free’ and is grouped among the weakest performing nations in the world. Freedom
House sees no movement towards developing pluralist political institutions in Eritrea.”
Freedom House also categorises Eritrea as the ‘worst of the worst’ and the country is in
cluded in the special report on the world’s most repressive societies published in 2008.8
Furthermore, in Freedom House’s ‘Freedom of the Press 2009’ ranking of press freedom
globally, Eritrea is ranked as the worst country in Africa in terms of press freedom (no. 48
out of 48), and is ranked as number 190 in the world (out of 195 countries in total), only
surpassed by Burma, Turkmenistan and North Korea.?

e Mo Ibrahim Index:
The Mo Ibrahim Index of African Governance of 2008 is based on data from 2006. It
shows that between 2005 and 2006 Eritrea’s overall score declined to 46.5 out of 100,
as the country fell two places to rank 41st out of sub-Saharan Africa’s 48 countries.
The most notable movement was in the ‘Rule of Law, Transparency and Corruption’
category, in which Eritrea’s score fell by 1.9 points. Eritrea’s scores fell in four out of five
categories of the Ibrahim Index. Within the category ‘Participation and Human Rights’,
Eritrea is ranked as the second-worst performer in Africa: number 47 out of 48
sub-Saharan African countries.”

SUnited Nations Development Programme (UNDP), ‘Human Development Index 2008’, accessed 5 May 2009 at: http://hdr.
undp.org/en/media/HDI_2008_EN_Tables.pdf.

7Freedom House: ‘Freedom in the World 2008’, at: http://www.freedomhouse.org/template.cfm?page=3638&year=2008,
accessed 5 May 2009.

8Freedom House, ‘The Worst of the Worst: The world’s most repressive societies 2008’, at : http://www.freedomhouse.org/
uploads/special_report/62.pdf, accessed 7 May 2009.

sFreedom House, ‘Freedom of the Press 2009: Table of Global Press Freedom Rankings’, http://www.freedomhouse.org/
uploads/fop/2009/FreedomofthePress2009_tables.pdf.

Mo Ibrahim Foundation: ‘The Ibrahim Index of African Governance 2008’, at: http://www.moibrahimfoundation.org/in-
dex-2008/index.asp, accessed 6 May 2009.
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e Reporters Without Borders:
On the Worldwide Press Freedom Index 2008, Eritrea occupied the last rank in the world
(no. 173 out of 173 countries assessed) for the second year running.> Reporters Without
Borders has ‘reacted to the scandalous situation within the country by campaigning for
the Eritrean president and his ministers to be declared personae non grata in Europe’.B

e International Press Institute (IPl):
In the World Press Freedom Review 2007, Eritrea is categorised as one of the world’s
most brutal suppressors of independent reporting.*

e Committee to Protect Journalists (CPJ):
With at least 13 journalists behind bars, CPJ characterises Eritrea as Africa’s leading
persecutor of the press and the world’s fourth worst jailer of journalists.

e Polity IV index:
The Polity IV Project continues the Polity research tradition of coding the authority
characteristics of states in the world system. The Polity IV Project carries data collection
and analysis through 2007.1 Some of this dataset is published in the Global Report
2008, where Eritrea scores 16 in the State Fragility Index 2007, placing it in the category
of ‘Serious’ at number 141 out of 162 countries.””

e Transparency International:
On Transparency International’s Corruption Perceptions Index for 2008, Eritrea was ranked
126 out of 180 countries surveyed.'

“Mo Ibrahim Foundation, news release: ‘Eritrea falls two places as performance declines in latest Ibrahim Index of African
Governance’, at: http://www.moibrahimfoundation.org/index-2008/pdf/press_release/Eritrea_english.pdf, accessed 6 May 2009.
2Reporters Without Borders: ‘Worldwide Press Freedom Index 2008’, at: http://www.rsf.org/IMG/pdf/cl_en_2008.pdf, accessed
6 May 2009.

BReporters Without Borders: ‘Eritrea World Report — 2009, at: http://www.rsf.org/article.php3?id_article=31131, accessed 7
May 2009.

“International Press Institute: ‘World Press Freedom Review 2007’, at: http://www.freemedia.at/cms/ipi/freedom_detail.
html?country=/KWoo001/KWoo06/KWo154/, accessed 5 May 2009.

sCommittee to Protect Journalists: ‘CP)’s 2008 Prison Census’, at: http://www.cpj.org/imprisoned/2008.php, accessed 6 May
2009.

The Center for Systematic Peace: ‘Polity IV Project’, 2008, at: http://www.systemicpeace.org/polity/polity4.htm, accessed 5
May 2009.

7The Center for Systematic Peace: ‘Global Report on Conflict, Governance and State Fragility 2008, at: http://www.
systemicpeace.org/Global%20Report%202008.pdf, accessed 6 May 2009.

®Transparency International: ‘Corruption Perceptions Index 2008’, at: http://www.transparency.org/policy_research/surveys_
indices/cpi/2008, accessed 6 May 2009.
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PRECIS

This study argues that it is possible to follow a pattern of political decision-making under the EPLF/
PFDJ as the national government which gradually became more and more authoritarian. The climax
of a societal clamp-down and the arrest of a number of key EPLF officials and cabinet ministers in
September 2001 was just the last move in a long line of decisions carefully taken in order to quell all
opposition to the personal rule of Isaias Afwerki.

The authoritarian outlook of the government also impinges directly on the development and

workings of the wider civil society in Eritrea, both organisationally and economically. The extremely
high military costs since the outbreak of the new war with Ethiopia in 1998 has led to a sharp decline
in governmental investments in non-military sectors. Added to this is the partial cut, or sharp decline,
in transfers of funds from the donor community, in addition to a decline in the transfer of remittances
from the Eritrean diaspora. The combination of these three factors has ruined the Eritrean economy,
which survives on international development aid, forced labour of conscripts in the army, and support
from a few other ‘like-minded’ countries. The consequences of the weak state economy are particularly
observable in the rural areas. High inflation, drought, weak harvest, reduction of the traditional grain
imports from Ethiopia, and reduction of donor relief aid, have led to increasing rural poverty. The
high level of military mobilisation, where the able-bodied population is drained from the villages, has
compounded this dire situation.

The few international NGOs operating in Eritrea — there is only a handful left at the time of writing® —
have been forced to scale down their activities and have become very cautious about challenging the
restrictive policies of the government. Due to the repressive and authoritarian context in Eritrea, the
small and marginalised international community has opted for the same ‘strategy of silence’ as the
majority of the population, in order not to be ejected from the country. Thus, the potential role of civil
society as an agent of change is more or less non-existent.

The current situation in Eritrea regarding democratisation and human rights can only be described
as an extremely totalitarian military dictatorship. The President is relying on just a handful of men to
control the security and military apparatus in order to dominate and suppress the entire Eritrean
population. As this is written, in April 2009, there are no signs of change of mind or policies among
the Eritrean government, and the extremely dire human rights situation is sustained. The following
points sum up the situation:

e Although the Constitution has been ratified, it is not implemented, and the constitutional
provisions regarding democracy, human rights and good governance are not observed;

e Only the government party (the PFDJ/EPLF) is allowed;

e The government controls all mass media, the independent press has been shut down
since September 2001;

e The government directly interferes with and controls the judiciary;

e Extrajudicial sentencing and killings occur regularly;

e There is widespread detention without trial of individuals associated with any kind of
activity not prescribed or sanctioned by the authorities;

e Detainees are routinely tortured, and prison conditions are in general inhumane;

e Freedom of expression is severely curtailed, if it exists at all;

e Freedom of assembly is severely curtailed, prohibiting the gathering of more than a
handful of people;

“These are; the Lutheran World Federation, Catholic Relief Society, Oxfam, Norwegian Church Aid, and the International
Committee of the Red Cross (ICRC).
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Independent research and academic freedom are severely curtailed;

The government restricts the development of an independent civil society.

No independent human rights or civic rights organisations exist;

Due to government priorities and mismanagement, there is escalating poverty and a
sharp decline in economic activities;

The government is nourishing a ‘political culture of war’ and enforces a continuous
mobilisation of young men and women sustaining Africa’s biggest army;

The existence of an elaborate secret intelligence network, spying and informing on all
sectors of society;

Religious communities are restricted in the practice of their beliefs and ‘new’ Christian
churches are banned and their followers persecuted;

The relevance of the international society is weakened, as the government becomes
more and more authoritarian;

The Eritrean government is a regional ‘spoiler’ of peace, currently pursuing destabilising
strategies in Somalia, militarily challenging Djibouti, and supporting the armed Ethiopian
opposition.
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JUDICIAL DEVELOPMENT
IN INDEPENDENT ERITREA:

LEGAL PLURALISM AND POLITICAL CONTAINMENT

INTRODUCTION

The land of Eritrea has, over the centuries, been controlled by different powers, all of which have left
an imprint on both official as well as informal sources of law and legal authority in the country. During
the last century Eritrea has experienced five radical political transitions all involving shifts of judicial
authority. Consequently, in order to achieve a comprehensive understanding of the workings of the
judicial system and the rule of law in Eritrea, it is crucial to have knowledge about the historical
trajectories of law in the country.

This chapter will thus first outline how the sources of law and legal authority in Eritrea have evolved
historically. Thereafter the legal transition after independence in 1991 and the constitution-drafting
process will be discussed. Emphasis is put on how human rights issues have been handled in these
processes.

2! This section does not aim to give an elaborate outline of Eritrean history or war of liberation; for that please consult other
academic works.
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SOURCES OF LAW AND LEGAL AUTHORITY IN ERITREA

During pre-colonial times (prior to 1890), Eritrean territory generally fell under the political realm of the
Abyssinian state (Ethiopia). The Eritrean highland society (kebessa) in particular was an integral part
of the Abyssinian feudal structures, as the governor paid tribute to the prince (ras) of Tigray, who was
in turn subject to the authority of the king of kings (negus negast), the emperor of Abyssinia. Hence,
many of the customary sources of law still operating informally in Eritrea, derive from, or are
influenced by, an Abyssinian tradition of law. This is particularly relevant to customary forms of land
tenure (Tronvoll 1998a).

The Italian colonial period (1890-1941) established Eritrea, within the borders existing today, as a
definite territorial polity for the first time (Negash 1987). Italy constructed the modern institutions of
statehood in Eritrea and developed the formal judiciary system. As in other colonies, a juridical
distinction was made between Italian colonial officers and settlers, and the native population.

During the Second World War, in 1941 the Italian colony of Eritrea fell to British-led Allied forces. Eritrea
was thus placed under the British Military Administration (BMA) pending an international decision on
the future status of Italy’s colonies (Eritrea, Libya and Somalia). The BMA was only a caretaker
administration for Eritrea as an occupied enemy territory following the principles of the Hague
Convention of 1907. Basically, this mandated the BMA to ‘govern humanely and maintain law and
order’ (Trevaskis 1960: 18-43).

After the war, the UN took upon itself the authority to decide the future of the former Italian colonies.
In December 1950, the General Assembly voted to federate Eritrea with Ethiopia.?? In accordance with
the UN-controlled federation process, elections were conducted for an electoral college in 1952 which
then again elected the new multi-party Eritrean National Assembly. The Assembly adopted the new
UN-drafted Eritrean Constitution in July 1952, whilst Ethiopia ratified the federal act in September the
same year (lyob 1995: 87). The first Eritrean Constitution clearly stated that Eritrea should have
internal autonomy, and the Eritrean Assembly passed laws applicable to the Eritrean citizens of the
federation. Human rights were also incorporated into the Constitution, the ‘idea of the citizen having
any rights against the authorities being a startling innovation in Eritrea’ (Smith 1955: 484). In the first
years of the federation, several human rights cases where heard in Eritrean courts, and judgments
were passed in support of the plaintiffs (Smith 1955). Soon, however, Ethiopia’s expansionist’s
ambitions led to the violation of the principles of self-administration, as the federal government — i.e.
the Emperor — intervened in internal Eritrean affairs. Finally, in November 1962, Ethiopia forced the
Eritrean Assembly to annul the federation, and Eritrea was annexed as Ethiopia’s fourteenth province
(for various perspectives on Eritrea’s annexation by Ethiopia, see Cliffe and Davidson 1988; Connell
1993; Gayim 1993; lyob 1995; Negash 1997).

The Eritrean war of resistance against Ethiopian oppression commenced in the early 1960s, first
spearheaded by the Eritrean Liberation Front (ELF). The current government party in the country, the
Eritrean People’s Liberation Front (EPLF), was a splinter group of ELF and established itself as a
separate organisation in 1973. Due to a better military strategy and more popular political ideology,
the EPLF quickly positioned itself as the dominant resistance front in the country. By 1980, the EPLF
(with help from the Tigray People’s Liberation Front (TPLF) in Ethiopia) crushed ELF as a politico-
military force within Eritrea and thus established a political hegemony defining the content and scope
of Eritrean nationalism versus Ethiopia.

2N General Assembly Resolution 390, 2 December 1950.
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From the late 1970s, the EPLF functioned both as a liberation army and a government, as it built a
parallel governance structure — with ‘line ministries’ controlling and administering the liberated areas
(lyob 1995; Pool 2001). The EPLF fighters, as well as civilians in the liberated areas, had to obey by
EPLF laws. Written codes and general norms were developed regulating life in the EPLF-controlled
liberated areas of Sahel, and also a fighters’ ‘code of conduct’ in relation to social relationships,
gender equality, etc. The EPLF struggle was also conceived as a social revolution, where aspects of
Marxist ideology emphasising equality were introduced to the highly segregated and hierarchical
Eritrean society.

The EPLF entered Asmara on 24 May 1991, effectively liberating the country from Ethiopian control. A
Provisional Government of Eritrea (PGE) was established, which immediately commenced the daunting
task of establishing effective administration and rule of law throughout the territory. One of the first
laws decreed by the PGE was the new Eritrean Nationality Proclamation (No. 21/1993), which clearly
outlined the criteria of Eritrean citizenship as a prerequisite for participation in the upcoming
referendum on independence (lyob 1995). A UN-monitored referendum on independence was conducted
in April 1993. The highly affirmative outcome of the vote (99.8 per cent voted ‘yes’ to independence)
paved the way for the formal declaration of independence on 24 May 1993 (Pausewang and Suhrke
1993; Tronvoll 1996). Just prior to the declaration of independence, the Central Committee of the EPLF
discussed the formation of the first government of independent Eritrea, and decided to establish a
four-year transitional government with the authority to run the country.

The multiple politico-administrative and legal transitions in Eritrea’s recent history have created a
country with layers of overlapping legal traditions. As no full judicial revision has been carried out,
laws from former regimes are still operative side by side with customary and religious legal traditions.
Generally, however, Eritrea (like Ethiopia) follows in principle a civil law tradition, although some of its
laws reflect a common law influence (see below for elaboration). For instance, sections of the civil
procedure incorporate practices from inquisitorial systems, and likewise for its criminal law
procedure.?

LAW IN TRANSITION

At independence Eritrea adopted, with some exceptions, the laws of the ousted Ethiopian regime.?
This was done with the intention of maintaining law and order and avoiding an administrative-legal
vacuum (Gebremedhin 2004: 5). A committee composed of senior liberation fighters was given the
mandate to review the old Ethiopian law regime, in order to adapt the law to the ‘current condition
of the country’ and to make it compatible with the ‘values’ and ‘principles’ of the EPLF (Gebremedhin
2004: 85). Apparently, very few amendments were carried out (focusing mainly on personal law, family
law, law of succession and criminal law), and the only major change was to make the laws gender
neutral by stressing women’s equality.

»Proclamation no. 37/1993 (see lyob 1995).

24US Library of Congress: ‘Introduction to Eritrea’s Legal System’, at:

http://loc.gov/law//help/eritrea.html, accessed 12 November 2008.

2The majority of the Ethiopian laws were drafted by foreign experts during the 1950s, under Emperor Haile Selassie. The
inherited Ethiopian Penal Code (of 1957), for instance, was originally drafted by a Swiss law professor, modelled on conti-
nental penal codes under a civil law doctrine. The inherited Ethiopian Criminal Procedure Code (of 1961), on the other hand,
was influenced by a common law approach, since an English jurist had, upon Emperor Haile Selassie’s request, revised and
reworked the original draft presented by the same Swiss law professor. The new draft Criminal Procedure Code is based on
an adversarial system of justice of common law, but without jury trial (Rosen 2001: 86). For a discussion of the implications
of the effectiveness of inherited legal systems on the rule of law in common law and civil law countries in Africa, see Joire-
man (2001).
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After independence, the EPLF put emphasis on social justice as a concept going beyond mere legal
principles, in order to transcend class and other social barriers in the strongly hierarchical and diverse
Eritrean society. Social justice, as it was theoretically explained by the EPLF, was instrumental in
‘narrowing the gap between the haves and have-nots, ensuring that all people have their fair share of
the national wealth, and can participate in the political, social, and cultural life of the country, creating
balanced development, respecting human rights, and advancing democracy’.?

The basic principles of human rights were not emphasised in the law review; neither were procedures
of due process and models of judicial independence. Apparently the Ethiopian codes were considered
as adequate in this respect. Beyond gender rights, the only human rights concern revised was a
stronger protection of the rights of the accused in criminal cases (Gebremedhin 2004: 91).% The fact
that the committee entrusted with the task of revising the laws inherited from Ethiopia was composed
solely of EPLF fighters, excluding members of the legal profession and civil society in Eritrea, clearly
restricted the scope and substance of their work. International legal experts were not consulted or
invited to participate in the process at this early stage, as is quite normal in transitional societies. The
EPLF/PFDJ government assumed direct and exclusive control over the schedule and substance of legal
development in independent Eritrea. The incremental legal reforms carried out since independence can
thus be viewed as a response to the economic and political development of the new state, and as
symbolic measures undertaken by a regime which considers ‘law as one of the most important means
for reconstructing the past and projecting a new future’ (Gebremedhin 2004: 6). However, on this basis,
there has been criticism of the lack of clarity of the new state legislation, as it is sometimes not clear
which law pertains to any particular matter (Favali and Pateman 2003: 58) (see below for elaboration).

During the first transitional period (1991-1993; after military liberation but before formal independence),
the Central Committee of the EPLF was the supreme legislative body in Eritrea (Gebremedhin 2004:
135). In 1992, a new proclamation established the structure, power and functions of the Provisional
Government (PGE),?® and outlined a formal division of power between the legislative, the executive,
and the judiciary. However, the proclamation authorised the executive branch of the PGE with law-
making powers as well, and in practice all new legislation was initiated by the President’s Office alone,
or in cooperation with the line ministry concerned (Gebremedhin 2004: 135). During the interim period,
there was apparently no tension between the executive and legislative bodies in relation to law-
making. This was probably because top EPLF/PFD] officials held dual membership in both sectors of
governance (lyob 1995: 141).

After formal independence and international sovereignty was achieved in May 1993, a new proclamation
reconfirmed the structure, function, and powers of the government of independent Eritrea and de jure
maintained the division of powers between the three branches of government.?? An amendment was
made in 1994 which reserved the lawmaking powers to the legislative body, the National Assembly,
and abolished the formal legislative powers of the President.3* The proclamation further entrusted the
National Assembly with powers to establish relevant Committees to enact the laws of Eritrea
(Gebremedhin 2004: 136).

26The National Charter of Eritrea, adopted at EPLF’s Third Congress, 1994.

2’The new Article 1 of the Transitional Criminal Procedure Code (amended by proclamation no. 5, 1991) emphasises a new
purpose of the law in order to create the necessary breach with the legal regime of the past: ‘The purpose of criminal pro-
cedure is to provide a just and efficient investigation and judgement, to ascertain the proper application of the law, to save
innocent persons from unnecessary criminal investigation or court proceedings, to punish criminals; [and] to cause persons
to comply with the law and fight criminal acts consciously’ (quoted from Gebremedhin 2004: 94-95).

#Proclamation No. 23/1992.

2%Proclamation No. 37/1993 (which repealed Proclamation No. 23/1992).

3°Proclamation No. 52/1994, Article 4(15) h.
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In order to create a new judicial framework for independent Eritrea inspired by EPLF’s nationalistic
ideology — and as a response to domestic and international pressure — a full-scale law reform
programme was launched in 1997. This came as a follow-up to the new, although unimplemented,
Eritrean Constitution which was ratified by the EPLF/PFD) appointed Constituent Assembly on 23 May
1997 (see below for discussion on the Constitution). Under the law reform programme, inter alia, a
number of new codes were drafted; Penal Code, Criminal Procedure Code, Civil Code, Civil Procedure
Code and Commercial Code (Gebremedhin 2004: 6-7).3* The new draft codes built on the existing
transitional codes inherited from Ethiopia, but were all updated and revised in accordance with
international principles of law (Rosen 2001). Only the draft criminal procedure code, was completely
revised, however, due to human rights concerns which were not reflected in the old Ethiopian criminal
procedure code (Gebremedhin 2004: 119 ff.). Apparently, the other codes were deemed to be adequate
in their protection of human rights standards.

The drafting process of the new codes, creating the potential for a solid legal foundation for the rule
of law in the country, was seemingly a sound and dedicated endeavour (Rosen 2001). However, due

to the EPLF’s monopolisation of political power in the country, the law-making process — no matter

its sound judicial objective — would inevitably be criticised by segments of the population who for
one reason or another feel ostracised from the process. Criticism has in particular been raised by

the banned and exiled political opposition. More important, though, is the fact that the laws under
consideration are not even formally adopted;3? their effect in Eritrea is thus null and void. Furthermore,
some laws which the National Assembly has enacted seem to undermine or restrict rights and liberties
enshrined in the Eritrean Constitution and in international instruments ratified by the country.3

Frustrating any overview or analysis of effective Eritrean laws is the fact that even the validity of the
transitional codes, as well as other proclamations issued by the transitional government, technically
ceased with the ratification of the Constitution in May 1997, as this marked the end of the
government’s transition period. Since then, the Eritrean judicial system has been in a de jure legal
limbo, since the Constitution is not yet in force (Favali and Pateman 2003: 58).3 Thus, in practice,
law-making in Eritrea today is not a formal and technical legislative process evolving in accordance
with established and transparent procedures. The President, in the name of the government, issues
most of the laws, more or less by personal decree. The National Assembly, which is formally vested
with sole legislative powers, does not, according to Yohannes Gebremedhin, ‘even have the luxury of
“rubberstamping” new laws (2004: 136). Thus, both the formal law-making process and — as we shall
see below — the implementation and protection of the laws, are arbitrary and inconsistently applied.

Paradoxically, the post-independence history of the legal system in Eritrea appears to stand in sharp
contrast to the political history of the period; as the legal system — close to two decades after
liberation — remains principally grounded on legal traditions inherited from Ethiopia (Gebremedhin

2004: 77-78).

3The new codes were initially drafted by foreign legal experts and subsequently revised by local law committees appointed
by the government (Rosen 2001; Gebremedhin 2004).

2As, to my knowledge, none of these draft codes have been formally adopted, the transitional codes (modified Ethiopian
law) still apply in Eritrea.

3According to Amnesty International, these include laws governing religion (adopted in 1994) and the Press Law (of 1996).
In addition, there have been regulations promulgated on the registration of religions (March 2002) and censorship of
publications, performances and artistic representations by a Censorship Committee (2003), which both apparently are in
contradiction with the Constitution (Al 2004).

34Usually, a ‘ratified’ constitution means that it is operative; if not, a specific procedure of enactment is stated in its
preamble or ratifying act. The Eritrean government has stated that the Constitution will be operational after the first general
elections to the National Assembly. | am not cognisant of the legal basis for this clause
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DOMESTIC SOURCES OF LAW

Based on its peculiar politico-historical development, legal pluralism prevails in Eritrea in the sense
that there exist several socio-political bodies which produce laws or represent legal authority. The
formal state authorities, ethnic groups, religious groups, and international society all influence one
way or another the formal legal regime in the country (Favali and Pateman 2003: 2). It is important
to note, however, that this is basically a theoretical discussion aloof from the ‘practice of law’, which
totally disregards the written or theoretical legal regime (as the next chapter will illustrate).

The official sources of law can formally be ranked in accordance with their stature.>s The Eritrean
Constitution ratified in 1997, but awaiting implementation, theoretically rests at the top of the
hierarchy of Eritrean laws (see below, on the Constitution). The modified transitional codes inherited
from Ethiopia together with new proclamations compiled by the National Assembly and signed by the
government/President are next in the hierarchy. Thereafter follow legal notices issued by line ministries
by powers delegated under the proclamations. Both proclamations and legal notices formally enter
into force from the day of their publication in the official gazette, Gazeta Awagiat Eritra.3® By 2002,
some 110 proclamations and some 46 regulations (legal notices) had been enacted in independent
Eritrea (Favali and Pateman 2003: 57-58).

At the bottom of the law hierarchy sit administrative acts, directives and regulations issued by
ministries and other public authorities. Of particular importance are regulations and directives issued
by military authorities in the country, as the prominence of the army and security forces are increasing
as a consequence of the profound militarisation of Eritrean society. However, since the President
functions as the premier de facto law-making body in the country, official statements issued by his
office are likely to overrule all other legislation. Additionally, the President’s personal and informal
intervention and statements regarding principles of law may also carry more weight than formally-
adopted proclamations.’” This overview of the sources of law in the country is thus more of a
theoretical abstraction than an empirical reality.

Customary law

Beyond the official sources of law, both customary3® and religious law play an important part in
contemporary Eritrean society. Although customary or traditional law is not in itself recognised as an
official source of law in Eritrea, it nevertheless plays an important complementary role in the formal
legal system through incorporation (see below). Furthermore, in the highly traditional and
predominantly rural Eritrean society, customary law enjoys great importance in the everyday life of
villagers ( Tronvoll 1998a; Favali and Pateman 2003). There are multiple sources of customary law
in Eritrea, both written and oral, with variations along ethnic, clan and regional lines, anchored both
in cultural and religious rationalities (for a schematic overview, see Favali and Pateman 2003: 20-38;
Keika and Asmerom n.d.).

Tigrinya-speaking Eritreans usually refer to their customary laws as the ‘law of the forefather/ancestral
home’ (heggi endabba). The laws are generally developed through a consensus-oriented process,
where male inhabitants of an area agree to a certain set of procedures and rules to regulate their
legal relations, such as; marriage or vengeance, access to land, and property rights over houses and
livestock. As such, the process is hardly ‘democratic’ as it excludes women, newcomers to the area,

35This ‘ranking’ is adapted from US Library of Congress: ‘Introduction to Eritrea’s Legal Systen?, at: http://loc.gov/law//help/
eritrea.html, accessed 12 November 2008.

3%Gazeta Awagiat Eritra superseded the Ethiopian Negarit Gazeta in 1991 (proclamation no. 9/1991).

37Reportedly, President Isaias Afwerki has on several occasions intervened in court proceedings in favour of the accused in
cases involving veterans of the war of independence or individuals close to the EPLF ‘culture’.

3%|n the meaning of traditional ‘cultural’ codes and norms.
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and certain despised groups (such as smiths and tanners), but nevertheless reflects and represents a
broadly popular demotic consent.

The lack of uniformity of customary law in Eritrea makes the blanket application of customary law
impossible. Due to a shortage of professional legal experts in the country, however, President Isaias
Afwerki early on encouraged the use of customary law in order to ease the pressure on the formal
judiciary by ‘introducing the practice of solving legal cases out of court through the intervention of
village elders, families or relatives’.>* Reportedly, customary law maintains an important role in relation
to the formal legal system through informal incorporation in new legislation. For instance, while the
age of maturity according to the Civil Code is 18 years of age, the code also recognises marriages from
the age of 15 in recognition of Eritrean customary marriage practices. Furthermore, the establishment
of Community Courts in 2001 with the mandate to apply customary law as a supplement to other laws
is further testimony to the importance of customary law in Eritrea.®° The establishment of the
Community Courts may also be seen as a consequence of the political crack-down in the aftermath

of the Ethiopian war (see chapter 4), as new formal legislation has been put on hold and the
government seems ‘resigned and willing to allow more space for other legal actors to manoeuvre’
(Favali and Pateman 2003: 8). In other words, the majority of Eritrean trained lawyers have fled the
country, are serving in the armed forces, or languishing in detention; consequently the formal judicial
system is severely understaffed.

Religious law

Eritrean society is also deeply religious, and Christianity, Islam and traditional beliefs have co-existed
for centuries. Religious institutions are also important in producing and overseeing law which regulates
individual as well as collective behaviour. The Orthodox (Coptic) Church in Eritrea has a prominent role
in the highland villagers’ life, as this is the predominant faith of the Tigrinya speakers.# Traditionally,
the Orthodox Christian society of Eritrea (and Ethiopia) was guided by the Fewuse Menfessawi
(‘Canonical Penance’) and later Fetha Negest, the ‘Law of the King’ (Jembere 1998: 183-190). These
laws were compiled during the reign of Emperor Zara Yaeqob (1434-1468 CE) in order to bridge the
many customary law regimes existing in his realm. The Emperor thus ordered the Ethiopian Orthodox
Church to compile an authoritative written law (the ‘Canonical Penance’), whose major sources were
religious precepts advanced by the Church (Jembere 1998: 183-84). The Emperor was not satisfied with
the limited scope of the basically spiritual code, as it did not deal with the prevalent legal issues. A
new code was thus suggested, the ‘Law of Kings’ used by the Coptic Church of Alexandria, which was
translated from Arabic to Ge’ez.*> The origin of this code is disputed (Jembere 1998: 185-189), however
some claim that it was originally compiled by an Egyptian scholar in the mid thirteenth century, based
on more ancient texts of Syrian/Roman origin (Favali and Pateman 2003: 33). It is plausible that the
Fetha Negest has had an influence on the development of customary law in the Orthodox society in
Eritrea, although in practical use its value was meagre. More than a legal code for everyday life, some
argue that it was a quasi-religious text used to give legitimacy to the authority of the state and the
emperor (Favali and Pateman 2003: 33).43

Interview with President Isaias Afwerki published in the government daily, Eritrea Profile, 7 March 1998, p. 3.

4oCf. US Library of Congress: ‘Introduction to Eritrea’s Legal System?’, at: http://loc.gov/law//help/eritrea.html, accessed 12
November 2008.

“The Catholic and Protestant Churches are also represented in the highlands, as well as new evangelical churches (Pentecos-
tal). A small group of Tigrinya-speakers are Muslims (the Jeberti).

4Ge’ez is an ancient Ethiopian language (Semitic) which is still used as the liturgical language of the Orthodox Church.
4The Fetha Negest was formally incorporated into the legal system of Ethiopia in 1908 by Emperor Menelik Il, and the crimi-
nal provisions of the law were applied in Ethiopia until they were replaced by the 1930 Penal Code (Jembere 1998). In order
to make proper deference to this historical legacy, Emperor Haile-Selassie referred to the Fetha Negast in the Penal Code,
‘in order to avoid the accusation that he wanted to change, through codification, established religious and traditional rules’
(Favali and Pateman 2003).

30



Nevertheless, the clergy of the Orthodox Church wield an important influence in village affairs in
modern Eritrea, as they are held in high esteem due to their holy work. The village priests may also
impose penalties on villagers who violate the law of the Church, as for instance, ploughing the fields
on religious non-working days.* This penalty may be in the form of a fee to the Church, in kind (.e.,
grain) or in money, or that the violator has to offer a specific number of prayers in the Church.
Beyond the village priest, it is also believed that God may punish any villager who disobeys his law,
by destroying the harvest by ‘hailstorms, locusts, army worms or things like that’, as it was explained
by a villager (Tronvoll 1998a: 169).

The Muslim groups in Eritrea also follow Shari’a law. Shari’a law is recognised in Muslim areas of the
country to regulate certain civil and family law matters, which are enforced through separate Shari’a
chambers in the civil court system.4 Eritrean Muslims are Sunnis and overwhelmingly Sufis.

Three out of the four Sunni schools are present in the country.“¢ Shari’a law has also been influenced
by customary law and traditions, and the adherence to the religious law varies considerably between
the Eritrean groups. The Afar and Kunama, for example, allegedly have a slightly more esoteric
perception of Islamic culture, influencing their interpretation of Quranic precepts such as fasting (Favali
and Pateman 2003: 35). With the growth of salafism and political Islam in the Horn of Africa,

it seems likely that Shari’a law will increase its importance among Eritrean Islamic communities
(@stebg 2008).47

Finally, among some of the Eritrean ethnic groups, there are individuals believed to be endowed with
special powers to communicate with the spirit worlds (shaman cults), or who possess some other
specific quality which makes them ritual leaders. These individuals may prescribe rules that influence
or regulate social behaviour, like, for instance, the traditional peacemakers among the Kunama group,
the Sanga-Na’ne (see chapter 8). Traditional beliefs may thus also be sources of law and authority in
the local community.

The judicial development in independent Eritrea seems to embody both political and legal contradic-
tions. Apparently, legal pluralism is used deliberately to diffuse and dilute a coherent system of law
which might effectively be used to establish a sound juridical foundation for legal accountability and
proper mechanisms and procedures of the rule of law. In effect legal pluralism has been used as a tool
for political containment by the regime, which is itself the worst violator of the country’s laws.

4The Orthodox Church prescribes that saints’ days should be revered as non-working days. There may be as many as three
or four saints’ days per week (for an overview of the Orthodox religious calendar and its implications on the peasantry, see
Tronvoll 1998: 166-169).

45Cf. US Library of Congress: ‘Introduction to Eritrea’s Legal Systen?, at: http://loc.gov/law//help/eritrea.html, accessed 12
November 2008.

4The Maleki school is the largest (65 per cent), followed by Hanafi (26 per cent) and Shafi’i (9 per cent) (Favali and Pateman
2003: 34-35).

47Some Eritrean opposition movements are allegedly fighting for an Islamic state in Eritrea. However, their overall importance,
and politico-military capacity, seems rather limited (Connell 2005). If President Isaias Afwerki remains in power, political
Islam may be used as a mobilising factor against him.
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THE MAKING OF THE ERITREAN CONSTITUTION

The Constitution of the independent Eritrea was ratified on 23 May 1997 by the Constituent Assembly.«®
In principle, and as is conventional, it is thus a legally binding document, since the Constitution does
not incorporate any specific date on which it should come into effect, nor is any specific procedure
outlined in its preamble for its proper implementation. However, government officials have explained
that the Constitution will come into effect once new elections for the National Assembly are conducted
(Connell 2007). Initially scheduled for 1998, the elections have been repeatedly delayed by the
Government, first due to the outbreak of the new war and then subsequently due to the post-war
dissent process (see chapters 3 and 4 for elaboration). President Isaias Afwerki announced in May
2008 that elections would be postponed for ‘three or four decades’ or longer because they ‘polarise
society’ (see chapters 3 and 4).4° The apparent formal implementation of the Eritrean Constitution is
thus a distant event.

The constitution-drafting process aroused public debate, but the ratification event was not celebrated
or publicised, and was carried out more or less unnoticed by Eritreans and foreigners alike.
Considering the fact that the Constitution — more than a decade after its ratification — is not yet
implemented, the lack of festivities surrounding its ratification was warranted.

A commission mandated to produce a draft constitution was established in 1994, composed of 50
individuals handpicked by the EPLF and supposedly ‘representing a wide spectrum of the society,
ethnically and politically’ (Connell 1997: 140).5° It was headed by Dr Bereket Habte Selassie, a
respected legal scholar residing in the US, with a background as the former Attorney-General of
Ethiopia, who turned EPLF member in the early 1970s.5* Equally important was the secretary to the
commission, Zemhret Yohannes, an obdurate senior EPLF cadre.

The constitution-making process was seen as an integral part of the overall process of nation-building
in the incipient country (Yohannes 1996).5 A broad-based civic consultation process was carried out,
where constitutional commission members visited villages throughout Eritrea, and Eritrean
communities in diaspora, to present and discuss key principles of the new Constitution: the separa-
tion of powers; the type of government; the role of the military and political parties; and how human
rights should be protected and enforced (Connell 1997: 140). Seminars were further conducted with key
stakeholders and constituencies, and the first draft was presented for public consumption in 1996.

Apparently, the process leading up to the draft constitution was carried out in an open and inclusive
manner, despite the fact that the organised, and exiled, political opposition was denied representation
in the process (Rosen 1999). The absence of a free press and organised opposition in the country,
however, ‘limited popular influence in shaping the content of the constitution’ (Mengisteab and
Yohannes 2005: 139).53 Many of the suggestions and important revisions recommended by the public
and commission members were reportedly not reflected in the final draft version (Hedru 2003: 436).

48The Constituent Assembly, composed of 550 members, consisted of the EPLF/PFDJ-appointed interim National Assembly
(parliament), members of the six Regional Assemblies and 75 diaspora representatives (Article 2, ‘Constituent Assembly
Proclamation’, No. 92/1996, Gazette of Eritrean Laws, Vol. 6, No. 8, 27 December 1996).

4‘The World’s 10 Worst Dictators’, Parade Magazine, 22 March 2009, at: http://www.parade.com/dictators/2009/the-worlds-10-
worst-dictators.html?index=8, accessed 25 March 2009.

s°Pursuant to the ‘Constitutional Commission (Establishment) Proclamation’, No. 5/1994. Gazette of Eritrean Laws, No. 4/1994.
siFor Bereket Habte Selassie’s own account of the constitution-making process, see Selassie (1998).

s2See, for instance, the speech by President Isaias Afwerki on the launching of the work of the Constitutional Commission,
reproduced in full in the government daily, Eritrea Profile (1994) vol. 1, no. 6, ,pp. 2 and 7. Eritrea Profile carried a number
of articles on the constitution-making process between 1994 and 1996; see, for instance, a Q&A article titled, ‘Constitution-
making: A people’s project’, in the issue of 4 November 1995, p. 3; and an interview with Zemhret Yohannes, ‘A constitution
from the people to the people’, in the issue of 26 October 1996, p. 2.

53Some Eritrean scholars characterise the constitution-making process as ‘undemocratic’, since the organised political
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Apparently, the secretary to the commission personally oversaw that the final version was in line with
the interests and ideology of the EPLF/PFDJ, and hence it did not necessarily reflect the opinions and
interests advanced by the Eritrean public during the process.54 Criticism has thus been made of the
constitution-making process on the basis that it was ‘designed to legitimise the exclusive role of the
EPLF’ in drafting a constitution fitting for its future role in Eritrea (Medhanie 1994: 65; Hedru 2003:
436).

Human Rights in the Constitution

The Eritrean Constitution does not explicitly make reference to the Universal Declaration of Human
Rights, the Charter of the United Nations or the African Union’s Charter. Neither does it incorporate any
international human rights instruments. Its preamble, however, states:

Convinced that the establishment of a democratic order, through the participation of and
in response to the needs and interests of citizens, which guarantees the recognition and
protection of the rights of citizens, human dignity, equality, balanced development and the
satisfaction of the material and spiritual needs of citizens, is the foundation of economic
growth, social harmony and progress. (Emphasis added.)

In Chapter 3 of the Constitution, titled ‘Fundamental Rights, Freedoms and Duties’, explicit and
prominent references are made to protection of fundamental human rights and freedoms and the rule
of law. These human rights articles must be considered to be in force (as they also form part of
international customary law) and are thus not dependent on the institution-building and
democratisation measures not yet implemented, although the latter could be expected to provide
fuller protection of human rights (Al 2004: 35).

Potentially curbing these articulated rights, however, and the main weaknesses of the Constitution,

is the strong executive powers given to the President (Arts. 42, 43, 46, 47, as well as Art. 27, the
emergency clause). The executive power is constitutionally enshrined, seemingly without developing
correspondingly proper institutions of checks-and-balances (Medhanie 2008). Furthermore, explicit
constitutional limitations upon ‘fundamental rights and freedoms’ in cases of ‘the interests of national
security, public safety or the economic well-being of the country, health and morals, for the prevention
of public disorder or crime or for the protection of the rights and freedoms of others’ (Art. 26.1), may
in effect constitute a clear breach of international standards.>

Constitutional rights related to rule of law

The fundamental right to life and liberty (Art. 15), as well as human dignity (Art. 16), are guaranteed as
constitutional safeguards against torture or other inhumane treatment or punishment (Art. 16.2). Article
16.3 also prohibits slavery and forced labour. Likewise the right to privacy is protected (Art. 18.1) and
‘no person shall be subjected to unlawful search’ (Art. 18.2).

Important safeguards against arbitrary detention are provided, such as that no person shall ‘be
deprived of liberty without due process of law’ (Art. 15.2) or ‘be arrested or detained save pursuant to

opposition was banned from participating, and on that ground they dismiss the legitimacy of the Constitution altogether
(Medhanie 2008).

s4Interviews by the author with Taha Mohammed Nur, Constitutional Commission member in Asmara, October 1996. Taha
Mohammed Nur was arrested by the government in November 2005, without any formal charges being made. He died in
prison in early 2008 (see www.awate.com, 16 February 2008).

55This clause was used by the government in its communication with the UN Working Group on Arbitrary Detention and the
African Commission on Human and Peoples’ Rights as a justification for detaining top-level government officials and
journalists in the 2001 crack-down. See chapter 4.
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due process of law’ (Art. 17.1). If detained, the detainee ‘shall be brought before a court of law within
48 hours of his arrest [...] and no such person shall be held in custody beyond such period without
the authority of the court’ (Art. 17.4).5¢ Furthermore, both habeas corpus and the entitlement to a “fair
and public trial by a court of law’ is guaranteed (Art. 17.6), with the presumption of innocence (Art.
17.7) and the right of appeal (Art. 17.8).57

If any Eritrean feels that his/her rights are violated, the Constitution guarantees that their complaint
shall be ‘heard respectfully’ and that they should ‘receive appropriate and quick answers’ from the
relevant authority (Art. 24.1). If one’s rights or interests are interfered with or threatened, one has the
right to seek due administrative redress (Art. 24.2).

Constitutional rights related to democracy

Article 19 of the Constitution is titled ‘Freedom of Conscience, Religion, Expression of Opinion,
Movement, Assembly and Organisation’, and guarantees all basic freedoms necessary for an open
society and a functioning democracy. Every person’s right to freedom of thought, conscience and
belief (Art. 19.1) is articulated, as well as the freedom to practise any religion (Art. 19.4). Freedom of
expression and of the media is guaranteed (Art. 19.2). All persons also have the right to assemble and
demonstrate peacefully (Art. 19.5), as well as to form political, social, economic and cultural
organisations (Art. 19.6). Furthermore, any citizen fulfilling the requirements of the electoral law has
the right to vote and to stand for election if they so wish (Art. 20).

Why a non-implemented Constitution?

Despite its ratification in May 1997, over ten years later, the Eritrean Constitution has not yet been
implemented. Furthermore, the institutions required to give the Constitution full effect are not yet
established either. Various reasons may be cited to explain why the Eritrean government and its
President have denied the citizens enjoyment of the realisation of the rights enshrined in the dormant
Constitution. The US-based Eritrean scholars Kidane Mengisteab and Okbazghi Yohannes suggest four
main reasons (Mengisteab and Yohannes 2005: 151-159). First, and the reason usually offered by the
regime, is that the implementation of the Constitution and all other politically liberalising policies must
await the final settlement of the border conflict with Ethiopia,*® since the current state of affairs is too
fragile and threatening for Eritrea’s sovereignty. Secondly, the problems of internal stability caused by
the post-war dissent process and the call for democratic reforms by EPLF/PFDJ dissenters (the so-called
G-15) and others (see chapter 4), have forced the authorities to disregard constitutional principles

in order to reconsolidate their power. Thirdly, the displacement of a large number of people by the
war, and the massive destruction of infrastructure, in combination with looming drought and famine,
has pushed the government to take drastic measures in order to concentrate first and foremost on
providing basic services to the population. Fourthly and finally, the decision by the National Assembly
in its fourteenth session to shelve the draft party and election laws condoned the suspension of the
Constitution. The excuse given by the government for this action was that the ‘overwhelming majority
of Eritreans did not support the formation of political parties at the time’, and that the country was
not yet ready for democracy (Mengisteab and Yohannes 2005: 156) (see chapter 3).

56The Eritrean penal code also places a limit of 28 days within which an arrested person brought to court should be charged
or released, although this is not adhered to in practice (Al 2004: 35).

57At a more detailed level, however, Amnesty International points out that the Constitution is deficient in not clearly
specifying the right to legal defence representation and that the right of appeal should be to a higher court of law (Al 2004)
. However, this point may be said to be subsumed under the guarantee of ‘due process of law’.

s8].e., Ethiopia must give Eritrea the control of Badme village and other territories granted to Eritrea by the Eritrean-Ethiopian
Boundary Commission. On the border war and subsequent peace agreement, see Negash and Tronvoll (2000); Nystuen and
Tronvoll (2008).
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Presidential advisor and top-ranking cadre, Yemane Gebhreab, elaborates on these issues in a recent

interview:
The war created obstacles and in some aspects did not enable us to move at the pace we would have
wanted to move. Now there is relative peace and even in the last two years there has been a lot of
progress in terms of elections for local government. This time round there will be elections for regional
assemblies etc. So wherever there is an opportunity, the government embarks on this process. But at the
end of the day, survival is paramount. It all depends on whether we’ll be allowed to live in peace or not.
And if we have to postpone certain issues, then they will be postponed. This is not like baking a cake,
it’s nation building and what do we care whether something happens today or next year as long as
the process is right. [...] Frankly our preoccupation now is whether we will have peace or war. That is
paramount. You cannot see these issues in isolation. The way the country reorganises itself in times of
hostility is different to when there is normality. The situation now is mixed. The clouds of war are still
hanging over us. It’s a question of priorities for a young nation.>®

Caution is due when speculating on the true motives behind the Eritrean government’s suspension of
its own Constitution, however, the reasons offered in various interviews by President Isaias Afwerki
and his closest accomplices do not come forward as convincing. Kidane Mengisteab and Okbazghi
Yohannes’ explanations seem more plausible in that respect, as they point to the internal nature of
the Front’s leadership and its political culture, nourished through decades of war, as the direct cause
for the development of totalitarianism in the country (Mengisteab and Yohannes 2005: 157)

(see chapter 3).

The widespread political crack-down in the autumn of 2001 and subsequent decisions by the regime
suspended all legislative and political processes leading to the realisation of the rights enshrined in
the Constitution and additional international human rights instruments ratified by the Eritrean
government. The two sections below, on constitutional rights and the international human rights
obligations of Eritrea, are thus a mere theoretical exercise in order to present the formal judicial
context of human rights in the country, and should not be read as reflecting empirical reality.

ERITREA'S INTERNATIONAL HUMAN RIGHTS OBLIGATIONS

Beyond the Constitution, Eritrea is obliged to comply with a number of key international conventions
it has ratified protecting the rule of law; most notably the International Covenant of Civil and Political
Rights (ICCPR, acceded 23 January 2002), and the regional African Union instrument, the African
Charter on Human and Peoples’ Rights (ratified in 1999). However, other conventions of importance to
the rule of law have not yet been ratified by Eritrea, including the UN Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (1984).¢° The Eritrean government, which
after independence did not show any great eagerness to ratify international human rights instruments,
apparently changed its strategy as a consequence of the new war with Ethiopia (1998-2000), and
started to accede to international instruments as part of the propaganda war against Ethiopia.®* Such
a blatantly pragmatic approach to acceding to international human rights instruments will, of course,

59IRIN News: ‘ERITREA: Interview with Yemane Gebremeskel, Director of the President’s Office’ Asmara, 1 April 2004, at:
http://www.irinnews.org/Report.aspx?Reportld=49359, accessed 6 January 2009.

%Neither has it acceded to the Convention’s optional protocol, the two optional protocols to the International Covenant on
Civil and Political Rights, the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women, or the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families.

“The Ethiopians tried to undermine Eritrea’s legitimacy and political posture during the war by claiming that Eritrea was
‘undemocratic’ and ‘denied human rights’, as opposed to themselves who had implemented a democratic constitution and
ratified all major human rights instruments. To counter these accusations, the Eritrean government rapidly acceded to various
international conventions, portraying itself as a ‘law-abiding’ member of international society. See Tronvoll (2009b) for an
elaboration on the Ethiopian discourse.
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influence the government’s interest and willingness to comply with the obligations enshrined in the
very same conventions. In this respect, Amnesty International observes that ‘international and regional
human rights treaty safeguards seem to mean nothing in Eritrea’, as they are routinely ignored or
contravened (Al 2004: 36). Eritrea was represented for several years in the UN Commission on

Human Rights (until 2006). However, with regard to its treaty obligations, Eritrea has only selectively
submitted its state party reports under those UN conventions deemed not ‘threatening’ to its political
order.%2 The state party report under the ICCPR was due in 2003, but no action had yet been taken as
this was written in the beginning of 2009. Neither has Eritrea submitted any state party reports to the
African Commission on Human and Peoples’ Rights, as it is obliged to do.®3

Formal complaints and/or communications on human rights violations pertaining to the rule of law

in Eritrea have been made on several occasions to various international and regional human rights
mechanisms. For instance, the UN treaty body system has dealt with several complaints against Eritrea
within the field of torture,% arbitrary detention,® and enforced or involuntary disappearances.® Also,
the African Commission on Human and Peoples’ Rights has issued critical decisions (‘communications’)
against Eritrea on violations of arbitrary arrest and detention and lack of fair trial (see chapter 4).5
Furthermore, in 2005, the African Commission issued a separate resolution condemning the human
rights situation in Eritrea and calling for the country to ‘guarantee, at all times, the right to a fair trial,
freedom of opinion and expression as well as the right to peaceful assembly’ and the release of
political prisoners in the country.’® As a party to the AU Charter, Eritrea is obliged to receive fact-finding
missions from the African Commission on Human and Peoples’ Rights, is investigating accusations

and claims of human rights violations in the country. Eritrea has, however, repeatedly barred the
Commission access to the country, and as of yet — despite several requests — no fact-finding mission
has been undertaken.®

FINAL REMARKS: LAW IN THEORY AND PRACTICE

Judicial development in independent Eritrea gives mixed signals on how to interpret and understand
the interests and genuine will of the Eritrean government. The constitution- making process was in
general participatory and various constitutional issues were debated throughout Eritrea. The end
result, however, seems to be a constitution tailor-made for the EPLF which vests strong executive
powers in the President, and has weak institutions of checks-and-balances. The human rights
components in the Constitution are adequate, but leave room for local interpretation. During certain
phases, the government has seemed interested in establishing a proper judicial framework, like during
the law revision programme carried out in the 1990s, and drawing on a number of foreign experts;
however at other times opportunistic tendencies undermine an accountable and transparent process
of law making. Moreover, the ratification of several international human rights instruments — as part
of the propaganda war against Ethiopia — gives evidence of the pragmatic and opportunistic approach
the authorities have to law and its implications.

©2Eritrea has only submitted two state party reports to the UN treaty system: under the Conventions on the Elimination of All
Forms of Discrimination Against Women (reported in 2004) and the Convention of the Rights of the Child (reported in 2007).
6See http://www.achpr.org/english/_info/statereport_considered_en.html, accessed 1 December 2008.

%See: A/HRC/7/10/Add.1, 2008; A/HRC/4/33/Add.1, 2007; A/HRC/4/21/Add.1, 2007; E/CN.4/2006/55/Add.1; E/CN.4/2005/60/Add.1;
E/CN.4/2006/5/Add.1; E/CN.4/2006/95/Add.1; E/CN.4/2006/6/Add.1.

6See: A/HRC/7/10/Add.1, 2008; A/HRC/4/27/Add.1, 2007; A/HRC/4/21/Add.1, 2007; E/CN.4/2006/55/Add.1; E/CN.4/2005/60/Add.1;
E/CN.4/2006/5/Add.1; E/CN.4/2006/95/Add.1;

%See: A/HRC/4/41, 2007; E/CN.4/2006/56; E/CN.4/2000/64.

¢7African Commission on Human and Peoples’ Rights, Communication 275/2002 - Liesbeth Zegveld and Mussie Ephrem v
Eritrea; and Communication 275/2003 — Article 19 v The State of Eritrea (EX.CL/364 (XI)).

8ACHPR/Res.91(XXXVII)os: ‘Resolution on the human rights situation in Eritrea’, Banjul, 5 December 2005.

®Videotaped interview with Commissioner Bahame Tom Nyanduga, special rapporteur on Eritrea in the African Commission
on Human and Peoples’ Rights (Dar es Salaam, 6 August 2008, conducted by Anna Little).
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Despite the existence in general of a theoretically adequate judicial framework in Eritrea, the value of
the Constitution and supporting laws are null and void as long as the authorities do not implement
them or enforce them in practice. As this study illustrates, the blatant disregard for the legal regime
the government itself has developed illustrates the moral, political and legal demise of the once

popular liberation front.
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RULE OF LAW [LESSNESS)
IN ERITREA:

SPECIAL COURTS AND THE JUDICIARY

Rights are not things that are given or denied at will.

We all should understand that rights are earned through struggle.
Ms. Fawzia Hashim,”

Minister of Justice, Eritrean Government

You have no right to ask!

EPLF security officer,

responding to a group of mothers asking about the unlawful
detention of their children (Al 2004)

INTRODUCTION

The young Eritrean nation was established in 1991 with one great drawback: its freedom was secured
from a dictatorship by a Marxist-Leninist-inspired liberation movement which was devoid of democratic
experience and which abhorred dissent and divergent opinions. The political culture in the country at
the time of independence was thus moulded by decades of war and driven by a government whose
policies were anchored in ideological doctrines lacking regard for human rights. Consequently, as is
illuminatingly described by an exiled Eritrean academic:

7°From the official website of the Government party PFD], www.shabeia.org: ‘Public Dialogue: Human Rights in Eritrea’,
posted 6 June 2006 at:
http://www.shaebia.org/cgi-bin/artman/exec/view.cgi?archive=14&num=4553, accessed 5 November 2008.
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Eritreans became prisoners of the warrior culture that brought them independence. By the
end of the first decade of independence, values such as dialogue, compromise and
consensus needed to build a democratic society came to be regarded as symbols of
weakness, even treason. (Hedru 2003: 436).

In order to understand how the contemporary rule of law(lessness) in Eritrea developed, one needs
thus to understand how the Eritrean People’s Liberation Front (EPLF) handled such matters during
their long struggle to liberate Eritrea from Ethiopian rule. For instance, it is plausible to argue,

as Gaim Kibreab elaborates in his voluminous book, that the ‘seeds of dictatorship’ in Eritrea were
sown already at the incipient stage of the EPLF in 1973 when an internal dissent movement (called
Mengaé) was brutally crushed. This paved the way for the current leadership of Isaias Afwerki of the
EPLF, which subsequently ‘adopted violence and arbitrary detention without due process as major
means of dealing with internal dissent’ (Kibreab 2008: 277).

A war of liberation is not won by democratic means and open deliberation of politico-military
strategies, but through stern leadership willing to sacrifice its own supporters, and annihilate
opponents of all kinds. The EPLF leadership under Isaias Afwerki embodied such characteristics,

as internal dissent was ruthlessly crushed. No initiative or process was allowed to operate
autonomous of the Front; the leadership centralised all power at the top of the organisation.

The security apparatus constantly surveyed individuals or groups questioning decisions by the
leadership and brutally eliminated perceived opponents both internal and external to the Front
(Kibreab 2008: 277-291). When such operational rigorousness in pursuing political goals is matched
with pragmatic and opportunistic qualities in relation to legal principles — and anchored in a society
with a politico-historical tradition of authoritarianism and inequality — the resulting process of
developing the rule of law in independent Eritrea was side-tracked at its start.

When EPLF took power in May 1991, the same perceptions and negative attitudes towards political
pluralism, transparency and human rights held by the leadership, moved into the government offices.
Although some alternative voices were heard, they did not manage to swat or modify the ingrained
political culture wielded by President Isaias Afwerki and his loyal supporters. The informal legal culture
of the EPLF defined ‘rights’ and ‘duties’ differently in relation to an individual’s status (the main
distinction being between fighters and civilians) (Gebremedhin 2004: 103).7* ‘Rule of law’ was thus
understood as defined by the EPLF and in relation to the so-called peculiar history of the Eritrean
struggle; and not in accordance with universal principles and international human rights standards. In
the view of UN,72 on the other hand, a country’s national legislation constitutes the legal framework
both for the realisation and enjoyment of human rights and for the activities of the promotion and
protection of human right. The duty-bearer in relation to respecting, promoting, and protecting human
rights is the state. Individuals, groups and institutions of civil society all have a role to play in
protecting and implementing human rights,”> but the main responsibility rests with the government

in power.

A lenient and perhaps naive international society, content with the ‘final’ end of the troublesome
Eritrean issue in international politics, applauded the stern principles of self- reliance and nationalism
expressed by EPLF at independence, as it marked the dawn of a ‘new generation’ of African

7Aspects of ethnicity and religion also influenced the ‘ranking’ of citizens in the post-independence period (see chapters 6,
7, and 8).

72See the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect
Universally Recognized Human Rights and Fundamental Freedoms, UN General Assembly, A/RES/53/144, 8 March 1999.

73Cf. UN Commission on Human Rights, E/CN.4/2005/61/Add.1, 15 March 2005, Sixty-first session, Agenda item 11(e).
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leadership74 hitherto considered to be donor-driven and corrupt. Hence, since the international
community applauded the EPLF’s ‘model of development’, no checks and balances on the omnipresent
power of the top EPLF leadership existed. It was thus allowed to evolve into the current state of affairs
— a one-man dictatorship antithetic to the rule of law. In Freedom House’s index of the category of
‘Rule of Law’, Eritrea receives an extremely weak score of 0.71, out of a possible best performance
score of 7.00!7

This chapter will assess the workings of the judiciary in Eritrea, and critically present the administration
of the civil, military and special courts.

THE ERITREAN JUDICIARY

The Eritrean Constitution (Article 48) and laws declare the Eritrean judiciary (Ferdawi Akal) independent
from both the parliament (National Assembly) and the government.”® In principle, the judiciary is
mandated with ‘protecting the rights (mesel’at), interests (rebha’tat), and freedoms (natznet’at) of the
government, organizations, associations and individuals’ (lyob 1995: 141). However, in its 2009 World
Report, Human Rights Watch states that the Eritrean ‘judiciary exists only as an instrument of control’
(HRW 2009: 66), and Amnesty International reported in 2008 that ‘there was no recognizable rule of
law or justice system, civilian or military’ in the country (Al 2008b).

International human rights reports on Eritrea all conclude that the judiciary is weak and subject to
executive control (Al 2004; Connell 2007; Al 2008b; USSD 2008a; HRW 2009). Judicial corruption is
widespread, and the EPLF ‘fighter-culture’ influences the outcome of court cases, as many of the
judges are veteran fighters (USSD 2008a). Obscuring the role of the judiciary in Eritrea further is the
fact that the President’s Office often serves as a clearinghouse for citizens’ court petitions, where the
Persident personally interferes in the court’s jurisdiction, passing decisions based on personal favours
or in accordance with EPLF ‘fighter culture’ and not the letter of the law (USSD 2008a).

THE COURT SYSTEM IN ERITREA

In principle, Eritrea has three types of courts, although their separate jurisdiction may at times be
blurred; civil (three levels, including community and shari’a courts), military (two levels), and the
special court. Furthermore, there are indications that there exists a parallel secret system of extra-
judicial sentencing of political prisoners that is not anchored in any laws or presidential decrees (Al
2004: 38).

74saias Afwerki of Eritrea, Meles Zenawi of Ethiopia, Yoweri Museveni of Uganda and Paul Kagame of Rwanda all came to
power through violent means, but were — paradoxically — still considered by the international community to represent
‘something new’ in terms of political accountability and development in Africa.

75The score of the various indicators under the category ‘Rule of law’ are: ‘primacy of rule of law in civil and criminal matters’
scores 0.00; ‘independent judiciary’ scores 1.20; ‘accountability of security forces and military to civilian authorities’ scores
0.00; ‘protection of property rights’ scores 1.33; and ‘equal treatment under the law’ scores 1.00. See Freedom House
‘Countries at a Crossroads’ 2007 report, Eritrea chapter (at: http://www.freedomhouse.org/template.cfm?page=140&edition=8
&ccrpage=37&ccrcountry=155, accessed 5 February 2009).

7*Proclamation No. 23/1992 established the functions of the judiciary during the transitional period prior to formal
independence. The judiciary was declared to be independent of the executive, but did not hold any powers to act as
checks-and-balances to the non-elected executive or government (Gebremedhin 2004). After independence, proclamation
no. 37/1993 established the structure, functions and powers of the Eritrean government, and ensures a division of powers
between the executive, legislative and judicial bodies. However, the proclamation does not go beyond stating that the
judiciary shall function independently of other bodies of the government, and it is not vested with the power to act as a
proper independent check to other state or political organs (ibid.).

77This section builds on US Library of Congress: ‘Introduction to Eritrea’s Legal Systen?’, at: http://loc.gov/law//help/eritrea.
html, accessed 12 November 2008.
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The Civil Courts?”

The civil court structure in Eritrea has three levels of authority.

The Community Court system was formally established in 2001 to ease the pressure on the higher
courts. It has a single-judge bench system filled by elected judges who hold jurisdiction over cases
relating to minor infractions of the law, involving sums of less than approximately US$7300 (110,000
nakfa) (USSD 2008a). The elected judges do not have any formal legal training, but base their
decisions on traditions of customary law in the area in which they serve.” It is reported, however, that
magistrates versed in criminal law also hear criminal cases at the level of the community courts (USSD
2008a). All decisions made by the community courts may be appealed to provincial (zoba) courts.”
Most people’s only contact with the legal system is with the traditional community courts (USSD
2008a). As the higher levels of the Eritrean judiciary are wholly inept and politically corrupted, the
importance of the customary law-based village courts as providers of justice is increasing.

The Zoba Court is generally the court of first instance. It has civil, criminal, and shari’a benches. All
first instance cases are heard by a single-judge bench system, but the Zoba Court has a three-judge
appellate bench that hears cases appealed from determinations made by the Labour Office on
employer-employee relations. The shari’a bench adjudicates matters of personal status of followers of
Islam only. Decisions rendered by any of the benches at the Zoba Court can be appealed to the
appropriate benches at the High Court.

The High Court, although primarily an appellate court, is the court of first instance for a significant
proportion of cases involving murder, rape, and other serious felonies (USSD 2008a). It has a three-
judge bench system with jurisdiction in civil, criminal and commercial cases, and shari’a benches.
Eritrea also has a five-judge bench that hears final appeals in lieu of a Supreme Court.® Although at
the same level of all other benches in the High Court, the final appeals panel functions much as a
Supreme Court does and it is the bench of last resort. The president of this bench is the President of
the High Court and four other judges from the other benches at the High Court. The President of the
High Court functions as Chief Justice (Al 2004: 37).

Although serving the civilian community, civil courts judges include former senior military officers with
no formal legal training (USSD 2008a). Judges are routinely appointed and dismissed at the will of the
government (Al 2004; Connell 2007); despite the constitutional requirement that such actions are
supposed to be based on the recommendations of an independent Judicial Service Commission
(Articles 52 and 53 of the Constitution). Such a commission has yet to be established in the country.

The Military Court®™

The Military Court has jurisdiction over penal cases brought against members of the armed forces in
addition to crimes committed by and against the members of the armed forces. The presiding judges
in the Military Court are all senior military officers. The Court is structured in two levels (higher and
lower); the jurisdiction of these two levels depends on the seriousness of the offences in question.
Neither level, however, affords the right of appeal to the accused. The higher level of the Military Court
is part of the Eritrean High Court.

It might be questioned whether the Military Court also functions as a political court in certain

78The traditional village judge (dagna) was generally held in high esteem by the villagers, as he protected the ‘inheritance
from the forefathers’ (i.e., the local cultural traditions), as well as trying to achieve decisions which restored peace in the
village (Tronvoll 1998a).

79‘Zoba’ is Tigrinya for province.

8oEritrea does not yet have a Supreme Court although the Eritrean Constitution (Article 49) envisages one.

#This section builds on US Library of Congress: ‘Introduction to Eritrea’s Legal Systen?, at: http://loc.gov/law//help/eritrea.
html, accessed 12 November 2008.
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circumstances, as it also passes sentence on military personnel expressing criticism of the regime. For
instance, after the so-called fighter rebellion on the eve of independence in May 1993 — when a group
of EPLF fighters took control of certain venues in Asmara protesting against the unilateral decision of
the government to prolong their unpaid service for another two years — 130 ringleaders of the rebellion
were sentenced by the Military Court. Considering the militarisation of society in Eritrea, where about
320,000 people are enlisted in the armed forces, the Military Courts wield an enormous — and un-
checked - judicial importance in the country. There might also be a blurred distinction in jurisdiction
between the military courts and the special court.®?

The Special Court

The Special Court was established in 1996 by President Isaias Afwerki, in the aftermath of Eritrea’s first
publicly known corruption scandal in the mid 1990s, involving officials in the EPLF-owned Red Sea
Trading Corporation. The statute or law for the establishment of the Special Court is not available, and
no published records of its procedures or cases are available, as the court generally operates in
secrecy (Al 2002: 19). The rationale for the establishment of the Special Court was reportedly the
impression that the ‘moral values’ of EPLF cadres were in decline after independence, as corruption
increased when EPLF members assumed formal positions of power. An additional concern was the
President’s wish for more stern measures against corruption than the ‘lenient decisions’ — in the eyes
of the battle-hardened President — of the civil courts.

The judges of the Special Court are predominantly senior military officers and EPLF commanders
hand-picked by the President and accountable to his office only (Hedru 2003: 437; Connell 2007: 17).
Their recruitment to the Court is likely to be based on personal affiliations and loyalty to the
President, and their proven ‘toughness’ in disciplining their troops. There are no formal requirements
of judicial training or competence, and many of the judges have little or no legal training whatsoever
(Al 2002: 19; USSD 2003). It is not known how many ‘benches’ operate under the Special Court.

The Special Court is an executive-controlled separate jurisdiction, not under the authority of the
President of the High Court (Al 2002: 18). The Office of the Attorney-General decides which cases are
to be tried by a Special Court (USSD 2008a). The Court primarily has jurisdiction over criminal cases
involving capital offences, theft, embezzlement, and corruption (USSD 2008a), and other unspecified
abuses by government and party officials (Connell 2007: 17). The Special Court also issues directives
to other courts regarding administrative matters (USSD 2008a). Allegedly, the Special Court has also
tried cases of a political nature (Al 2004: 39); and reportedly supporters of the Islamist movement,
Eritrean Islamic Jihad, and other opposition activists abducted by Eritrean security services from the
Sudan and Ethiopia have been tried by the Court (Hedru 2003: 437).

The Special Court is not bound by the Code of Criminal Procedure or the Penal Code, nor precedents
set by earlier court decisions. Judges generally base their decisions on ‘conscience’ - in relation to the
particular history of the Eritrean struggle and EPLF fighter culture — without reference to the law (USSD
2008a). The Special Court also has the power to re-open and adjudicate cases that have already

been processed through the civil courts (USSD 2003). The Special Court can also overrule existing
court decisions and increase without limit the penalties for existing relevant offences the government
regards as being inadequately prosecuted and punished (Al 2002: 18), thereby subjecting defendants
to double jeopardy (USSD 2008a).

8This was confirmed by President Isaias Afwerki in an interview he gave to the government daily, Eritrea Profile. According to
the President, as quoted in the interview, one of the fighters was set free and four were warned. A further 19 were
dishonourably discharged from the army. The remainder were sent to prison; 21 were sentenced to a year and a half, 33
were sentenced to between one and a half and three years in prison, 36 for between four and six years, eight for six to ten
years, and the remaining eight were sentenced for more than ten years (Eritrea Profile, 17 September 1994, p. 4).
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A number of formal and operational elements put the Special Court in stark contradiction with the
Eritrean Constitution and laws, and international standards of fair trial. Of particular concern is the
fact that the trials are conducted in secret and do not allow for any legal representation for the
defendants. The judges serve as the prosecutors and may request the individuals involved in the cases
to represent themselves in person (USSD 2008a). Individuals arrested under the Special Court are
kept in detention incommunicado, usually in a secret location, and there is no time limit on pre-trial
detention (Al 2002). After the Court has decided upon a case, the detainee is transferred to an official
prison or one of the many detention camps scattered throughout Eritrea (see chapter 5). All decisions
passed by the court are final and binding, as there is no appellate court. However, reportedly, in rare
instances, appeals made to the Office of the President have resulted in Special Courts rehearing
certain cases (USSD 2008a).

A few Special Court cases have come to public knowledge. One involved the senior EPLF cadre Ermias
Debessai, a former EPLF representative to the United Kingdom, and, at the time of his arrest in 1997,
Eritrea’s Ambassador to China. Amnesty International reports that he was held for three years in
pre-trial detention before he was brought before the court in 2000. The Special Court convicted him of
embezzling government funds and sentenced him to seven years imprisonment. Amnesty International
received allegations that he was prevented from presenting his own case properly and was unfairly
convicted, possibly for political reasons (Al 2002: 19).

In 1997, the government daily, Eritrea Profile, carried a front-page story reporting on the cases heard
by the Special Court. Up to the middle of February 1997, the Special Court had passed decisions on
1331 cases involving corruption, embezzlement and fraud. Out of these, 34 people were accused of
abuse of power and 78 charged with ‘drug dealing’. The court acquitted 360 persons, and set free 237
others with a stern warning. Furthermore, the court ruled that among 1279 individuals, some would
pay a fine only, while others were sentenced to both fine and imprisonment. Reportedly, the highest
penalty given at that time was 12 years imprisonment.®3

In 1999, the Attorney-General of Eritrea informed Amnesty International that the Special Court was

a ‘temporary measure’; and the Minister of Justice reported that there were 450 people in detention
awaiting trial at that time (Al 2002: 18). However, there are still no signs that the government is
rescinding the Special Court, and the 2001 political reform protest has possibly convinced the
President of the Courts’ continued importance. In July 2001, just prior to the mass arrest of EPLF
reformists and civil society leaders, the chief judge (or President) of the High Court, Teame Beyene,
was dismissed from his position after calling for the dismantling of the Special Courts and complaining
in general about executive interference in judicial proceedings (see chapter 4).% He criticised the
Special Courts in particular for their ‘illegality and unconstitutionality’, saying ‘No legal mind can
condone and be comfortable with such a disturbing legislation‘ (Al 2002: 18).

Extrajudicial sentencing

Since it is impossible for outsiders to gain independent access to case information from the Eritrean
court system, it is difficult to obtain a full overview of the structure and workings of sentencing in the
country. Amnesty International has, however, been informed by released prisoners and other sources
that some detainees have been sentenced to prison terms extra-judicially (Al 2004: 39). Allegedly,
secret committees of security, police and military officers have passed judgment and delivered

83‘Special Court decides on more than 1,300 cases’, Eritrea Profile, 12 April 1997, p.1.

84Cf. US State Department Country Reports on Human Rights Practices 2001; Human Rights Watch: ‘Escalating crackdown in
Eritrea: Reformists, journalists, students at risk’, 21 September 2001; and Amnesty International ‘Eritrea: Arbitrary detention
of government critics and journalists.” Pp. 22. London: Amnesty International, 2002. See also Connell (2007).

43



sentences after reviewing statements taken from prisoners after interrogation (and possible torture),
and on advice from the interrogators. In these cases, according to Amnesty International, there was no
hearing or opportunity for the detainee to present a defence or submit an appeal.®s

EPLF’s practice of extra-judicial sentencing started immediately after it took power in 1991. According to
Amnesty International, about 150 Eritrean officials and collaborators of the former Ethiopian military
regime (Derg) were detained when Asmara was liberated in May 1991.%6 Apparently, the EPLF did not
want to stage open trials of the former collaborators, instead they were administratively sentenced to
imprisonment (mostly for 10_15 years) (Al 2004: 39). President Isaias Afwerki admitted later that
various people were being ‘punished’ after the EPLF takeover, for working too closely with the
Ethiopians and due to their ‘ossified attitudes’.®” Due to the secretive and arbitrary nature of extra-
judicial sentencing, it is difficult to obtain verified information on the nature of such processes in
Eritrea.

Obviously, the practice of secret administrative sentencing contravenes the Eritrean Constitution and
laws, and international human rights law.

THE ADMINISTRATION OF (IN)JUSTICE

The unimplemented Eritrean Constitution states that the ‘justice system of Eritrea shall be independent,
competent and accountable’ (Article 10.1); sadly the reality is far from this, as the ‘administration of
justice in Eritrea provides no protection for the rule of law’ according to Amnesty International (Al
2004: 37). No doubt, the Eritrean court system is seriously inept, not only due to political interference
as mentioned above, but also for the lack of resources and skilled personnel. The EPLF has never
been dedicated to strengthening juridical academic knowledge and capacity-building per se;® ‘fighter-
skills’ obtained through the war of independence usually out-rank scholarly expertise obtained through
university education. Hence, the posts of judges and other formal positions in the judiciary are often
filled by uneducated individuals drawn from the military forces.

Compounding this initial lack of law expertise in the Eritrean judiciary is the drastic effect of the full
military mobilisation in the country since the start of the Eritrean-Ethiopian war in 1998. The drafting
into the army (through the compulsory national service programme) of court administrators,
defendants, judges, lawyers, and others involved in the legal system, continues to have a significant
negative impact on the judiciary ( USSD 2002; Al 2004; UNHCR 2004; USSD 2008a). Consequently, in
2001, the High Court was reduced from seven benches to three, and the personnel of the zoba and
community courts were reduced by 40 per cent (USSD 2002). Thus, beyond the political infringements,
the lack of trained personnel, inadequate funding, and poor legal infrastructure in the country restrict
the Eritrean judiciary’s ability to grant accused persons a fair trial (Al 2004; USSD 2008a). Public trials
are held, but virtually no cases involving individuals detained for alleged national security or political
reasons have been brought to public trial since the political crack-down in 2001.

8These cases might also refer to the workings of the Special Court.

8The most prominent being Isaac Tseggai, former Chief Administrator of Eritrea, and Tesfaye Ma’asho, his deputy. Tens of
thousands of other so-called collaborators, i.e. Eritrean women who married or had children with Ethiopian administrators/
soldiers, were forcibly expelled from Eritrea in June/July 1991 and ended up as refugees in Ethiopia (the estimated numbers
are 80,000-90,000).

87President Isaias Afwerki gave this explanation to Robert M. Press, an American journalist working for Christian Science
Monitor in 1993 (Medhanie 1994).

8As a case in point, it can be mentioned that prior to the outbreak of war in 1998, the Norwegian Centre for Human Rights
at the University of Oslo offered several MA scholarships in human rights law to students at the Asmara University, with an
expression of interest to enter into an institutional cooperation agreement with the university in order to strengthen its law
education programme and library. The offer, however, was rejected by Asmara University as it was not in accordance with
‘their priorities’.
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Trial procedures

As described earlier, Eritrean law and the unimplemented Constitution provide safeguards and specific
rights to defendants in the regular court system. Among other things, the law prohibits indefinite and
arbitrary detention, requires arrested persons to be brought before a court within 48 hours, and sets
a limit of 28 days in which an arrested person may be held without being charged with a criminal
offence. However, this legal limit is routinely violated in regard to political and other arrests (Al 2004:
37).

Defendants also have the right in principle to be present during the trial and to consult with an
attorney; however, many defendants lack the resources to retain a lawyer, and government legal aid
is limited to defendants accused of serious crimes punishable by more than 10 years in prison (USSD
2008a). Moreover, Eritrea is seriously lacking in qualified lawyers who can serve as defence attorneys
in court; and since 2000 the government has refused to issue licences to lawyers wishing to enter
private practice (USSD 2008a). Contrary to the Special Courts, the High Court trial procedures formally
grant defendants the right to confront and question witnesses, present evidence, gain access to
government-held evidence, and to appeal against a decision. The US State Department claims that
these rights were upheld in practice (USSD 2008a), an assertion disputed by other observers of the
judiciary (Al 2004; Connell 2007). Nonetheless, the lack of juridical accountability among judges
lacking formal training in law has undermined these safeguards, as court decisions are often based on
the particular judge’s ‘conscience’ without reference to the law (USSD 2008a).

There are no civil judicial procedures established for individuals claiming human rights violations by
the government; despite the fact that the unimplemented Constitution enshrines the principle of
administrative redress for citizens whose rights are violated (Article 24). According to Amnesty
International, there has not been any legal challenge or redress through the courts for violations of
human rights (Al 2004). In the aftermath of the political crack-down in 2001, however, the High Court
granted a habeas corpus application against the Prisons Commissioner in respect of the detained
student leader Semere Kesete, who was allegedly not produced in court (Al 2004: 37). The President
of the High Court was subsequently dismissed; and since then ‘the habeas corpus safeguard against
arbitrary detention has been defunct, with no lawyer daring to make an application and no court
challenging any detention as unconstitutional or unlawful or contrary to Eritrea’s treaty obligations’ (Al
2004: 37) (see chapter 4 for elaboration). Thus, for the majority of the Eritrean population there are
few remedies available for enforcing court orders or their rights. Persons affiliated with high-ranking
party or government officials, former EPLF fighters and the rich, however, can use their influence with
the court to secure civil remedies before the law (USSD 2008a).

FINAL REMARKS

It seems clear that the political ideology of the regime in Eritrea, both prior to and after the political
crack-down of 2001, has inhibited the development of the rule of law in the country. In particular the
workings of the judiciary have suffered, as executive interference and lack of resources have seriously
undermined its operational independence. The workings of the Special Courts are particularly worrying
in this regard. The 2001 crack-down augmented this negative trend and basically rendered the Eritrean
judiciary meaningless in fulfilling its stated and formal objectives. The concept of the rule of law is in
fact antithetical to the reality in Eritrea today.
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DEMOCRATIC
CURTAILMENT IN ERITREA:

‘NEVER DEMOCRACY, ALWAYS CONTROL!

Just as the People’s Front [EPLF] had a clear vision during the liberation struggle that enabled it to

realize the dream of establishing a free and peaceful Eritrea, likewise in the new post-independence
period it had a clear vision for the future development of Eritrea. This vision aims at establishing a

country where justice, democracy and prosperity prevail.

Eritrean Government, Ministry of Information, 19 April 2005.%

What kind of country is that which everyday throws its sons and daughters to the furnaces of war?
Whoever is spared from that is thrown in jail because they pronounced truth and demanded justice.
Whoever escapes that fate is stranded in the diaspora, always suffering the distance,

missing his country and living in hope of returning.

Mohammed Nur Ahmed, former Eritrean ambassador to China,

Extracts from a letter sent to the Eritrean Ministry of Foreign Affairs.>°

INTRODUCTION

Eritrea today is a country under siege by its own government, the Eritrean People’s Liberation Front
(EPLF).>* The pretext of external enemies is used as an excuse to deny people their basic rights and
freedoms of opinion and expression, to organise and assemble, and to practise their religious beliefs
(Connell 2007; Al 2008b; RWB 2008; USSD 2008a, 2008b; HRW 2009; USSD 2009). The Eritrean
government does not allow any alternative voice or opinion to be heard, all resources and people
are mobilised and channelled into maintaining the country’s totalitarian and militaristic structure. No
private or independent press or media houses exist. Not one non-governmental organisation (NGO) is

8Taken from an editorial at the Ministry of Information’s webpage: ‘Reaffirming our values’, at: http://www.shabait.com/stag-
ing/publish/article_003357.html, accessed 26 March 2009.

s°Cited from Hedru (2003).

s'Officially the EPLF was renamed the People’s Front for Democracy and Justice (PFDJ) at the third congress in 1994; however
the government is still commonly known as the EPLF.
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allowed to operate outside the direct control of the government party, the EPLF/PFD). The government
even sanctions and controls all religious communities and churches, and dismisses at will Church
leaders who become outspoken or try to defend the rights of their fellow believers. Churches — and
other civil society organisations — which the government cannot control are prohibited. Institutions and
organisations associated with the sphere of ‘civil society’ plainly do not exist in Eritrea today. The
government aims to control all sectors and actors of society through a total mobilisation and
harnessing of the country’s human resources in favour of its policies, or incarceration and elimination
if that is not possible.

The current context of human rights abuse in Eritrea did not come about all of a sudden, but originates
in praxis and ideologies adopted by EPLF during the war of liberation, and evolved progressively since
independence in 1991, culminating in the widespread national political crack-down in September 2001.
The lack of democratic development and respect for human rights in post-independence Eritrea is as
such not a unique case, it has developed in a similar way to many other Marxist-Leninist liberation
movements coming to power by violence.

Comparative politics has taught us that the establishment and endurance of any armed liberation
movement necessary to win the struggle against a suppressive regime has to involve extraordinary
measures and stern strategies. In its formative years, the EPLF had to develop its armed capability and
a strict politico-military hierarchy where no disobedience or alternative opinions were allowed came

to the fore (Kibreab 2008). A highly centralised and authoritarian organisational model evolved, where
discipline, loyalty, and political indoctrination managed to foster one of the most efficient and capable
liberation armies in the world (Pool 2001). It must be remembered that the EPLF and its leadership did
not only fight the Ethiopian regime; they fought other Eritrean and Ethiopian resistance movements
too, as well as internal dissent and competing leadership figures, in order to establish hegemony —
internally as well as externally — within their political realm. The organisational ‘purity’ and monolithic
ideology of EPLF was enforced from the top by a handful of dedicated men, led by the former
liberation leader and current President Isaias Afwerki.

The organisational supremacy of EPLF, however, came at a cost. Individual autonomy, leadership
accountability and organisational transparency were qualities which were deliberately ignored in order
to concentrate solely on one goal: the liberation of Eritrea from Ethiopian domination. The civilian
government established in independent Eritrea in 1993 was thus far from ‘civilian’; it was a direct
continuation of the political culture fostered during the liberation war. In the words of the Eritrean
scholar Gaim Kibreab: ‘the seeds of tyrannical rule and control-freakery were sown in the process of
building a monolithic military organisation’ during the war of liberation (Kibreab 2008: 214).9

This chapter will outline the gradual ‘de-democratisation’ of Eritrean society, as the EPLF constructed
its structures of a totalitarianism which denies democracy and the right to assembly in the country.

‘NEVER DEMOCRACY, ALWAYS CONTROL: DENYING POLITICAL RIGHTS
‘Never democracy, always control’ was a phrase used by a veteran EPLF liberation fighter to illustrate
the enduring core interests and mentality of the EPLF leadership in the post-independence period.?

9?Professor Gaim Kibreab’s magisterial book of 450 pages, Critical reflections on the Eritrean war of independence (2008) is
a groundbreaking critique of EPLF’s development and the machinations of the Eritrean political elite. It provides a massive
amount of information on the formative years of the EPLF and its internal conflicts and ideological positions. It should

be noted, however, that it has been written in a context where the liberation front had already developed into a one-man
dictatorship, i.e., current realities may have been projected back to interpret historical data. Although the book presents a
plausible interpretation of the development of EPLF, it does not properly include and reflect upon alternative models and
explanations.

9Interviewed in Asmara, 3 February 1997.
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‘The EPLF’s political culture has long been predicated on secrecy and the exercise of absolute power,
often by violent means’, explains the American journalist Dan Connell, a long-term observer and
supporter of the EPLF cause (Connell 2007: 3). Illustrative of this point is the fact that throughout
the war of independence, the broad-based liberation movement was led by a clandestine inner
party, called the Eritrean People’s Revolutionary Party (EPRP).% This structure was established in the
early 1970s and headed by Isaias Afwerki. Strongly influenced by Maoist ideology®s and principles of
‘democratic centralism’, it worked as an inner decision-making unit, providing ideological guidance to
the struggle and defining the premises for EPLF’s operational policies (Connell 2001; Pool 2001: 91;
Mengisteab and Yohannes 2005: 52-53).

In its formative years, the leadership of the EPRP also formed the leadership of the EPLF. The EPRP
secretively conferred ahead of every important EPLF congress or gathering, deciding on the formulation
of the EPLF programme and slotting the ‘correct’ individuals in place for so-called ‘elected’ positions in
the EPLF (Connell 2007: 3). The EPRP was instrumental in the propagandisation and indoctrination of
EPLF cadres. Through ideological training courses offered by a special cadre school to a selected group
of particularly loyal individuals it maintained political control of all activities of the EPLF and its mass
movements.?® Disobedience or questioning of the decisions passed by EPRP was ruthlessly punished
with long-term imprisonment and rehabilitation, or summary execution (Connell 2007: 3). The
establishment of EPRP thus ‘guaranteed the ubiquity of internal repression of dissent, unmistakably
putting the trajectory of the liberation struggle on the classic road to dictatorship’, observe the
Eritrean scholars Mengisteab and Yohannes (2005: 53).

The clandestine workings of the EPRP were supposedly suspended in 1989, but the inner party was
not officially abandoned until after independence in February 1994.9 Its ‘secretive pattern of rule’ —
possibly even sustained to this day — thus remained during the design of post-independent governance
policies in Eritrea, and the construction of state institutions (Connell 2007: 3). It should therefore
come as no surprise that when the Eritrean government drafted its first post-liberation policy paper

on ‘State, Government and Party’ in 1992 — discussing various models and theories of democracy and
governance applicable to the Eritrean case — it concluded its deliberation with the following assertion:

As has been seen in the experience of Third World countries, when political parties are
influenced by religion or ethnicity, or when they serve the interests of foreigners, let alone
to serve for democracy, they lead the country into chaos and destruction. Therefore, the
question of democracy should not be seen in relation to the number of political parties
established.s®

The position paper was unnoticed by most local and international observers of Eritrean liberation;
however, it should have been read as a clear warning of what was to come in the country.

The first practical ‘test’ for pluralism through voting was the Eritrean referendum on independence,
conducted in April 1993.9 There was never any doubt that the overwhelming majority of Eritreans

%4Some translate it as the Eritrean People’s Socialist Party.

s|saias Afwerki underwent political training in China in 1968-69, at the height of the Cultural Revolution.

%The head of the political department of the party and the cadre school, the former Minister of Foreign Affairs, Haile Wolde-
tensai, was instrumental in organising this indoctrination culture of EPLF (Pool 2001). Ironically, he is now languishing in jail,
arrested by Isaias Afwerki in the 2001 crack-down.

7|saias Afwerki disclosed this information during the Third Congress of the EPLF in 1994, when the military front EPLF was
officially transformed into the ‘civilian party’, the PFDJ (Connell 2001).

%8Provisional Government of Eritrea: State, Government and Party, issued by Department of Information and Culture, Asmara,
1992, p. 56 in original. Unofficial translation from the original version in Tigrinya.

9Eritrea carried out its first local (village and district) elections during 1992. Political parties were prohibited and the indi-
vidual candidates were not allowed to communicate any political programme or platform to their ‘constituency’. Furthermore,
there were no secret ballots and the EPLF changed the ‘electoral procedures’ during the process due to a lot of confusion
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would vote ‘yes’ to independence; they had clearly articulated such a wish through the 30-year long
war of liberation. Thus, the EPLF could have opened the way for true and realistic alternatives (as
they argued prior to 1991), i.e., to have ballots reflecting the three alternatives of ‘independence’,
‘federation with Ethiopia’, or ‘integral part of Ethiopia’. However, when they organised the referendum
process, the alternatives were only ‘yes’ or ‘no’ to independence, without defining the content of

the ‘no’ alternative. Through an elaborate information campaign, the meaning of a possible ‘no’ vote
became clear for the electorate: a ‘no’ voted implied a recommencement of the war and a prolongation
of the people’s sufferings (for elaboration see Tronvoll 1993b, 1996).*° Furthermore, groups who were
believed to be critical to the referendum process were actively suppressed, for instance, the Jehovah’s
Witnesses who were persecuted, arrested and stripped of their citizenship when they expressed that
they would not register to vote due to their faith which prohibits them from actively engaging in
politics (see chapter 6). Other parts of the Eritrean population believed to be ambivalent in their
support for EPLF — namely the Afar and Kunama ethnic groups straddling the Eritrean-Ethiopian border
— were kept under surveillance and a noticeable military presence was mobilised in Afar region as a
preparation for possible unrest instigated by the Afar resistance movement or other factions not
supportive of EPLF (Tronvoll 1994).

At this incipient stage of Eritrean development, civil society initiatives were also quelled. A case in
point is the closure and prohibition of the dissemination of independent information during the
referendum process, as the only ‘independent’ NGO established in the country after EPLF takeover
was suddenly closed down when it wanted to publish a newspaper debating the referendum and
Eritrea’s future development plans.”! Later initiatives to establish independent newspapers were also
repressed.°?

No doubt the Eritrean people wanted independence in 1993; but the reality behind the 99.8 per cent
‘yes’ vote may be questioned.**> Segments of certain ethnic constituencies (the Afar and Kunama) had
previously displayed support for Ethiopia during the war of liberation; segments of the merchant and
trading class would favour a stronger affiliation to Ethiopia as a safeguard for market access; and

the Orthodox Christian Church and highland society had historically expressed interest in remaining
within Ethiopia (Negash 1997); these are all factors which presumably ought to be reflected in a vote
on independence or continued affiliation with a ‘friendly’ TPLF/EPRDF government in power in Ethiopia.
However, this did not manifest itself in the outcome of a 99.8 per cent ‘yes’ to independence; and
should again raise some questions on how the medium of ‘elections’ and ‘free opinions’ were
communicated by EPLF during the transitional period (see also Pausewang 1993; Tronvoll 1993a). The
referendum process — in the eyes of the rural electorate — appeared to be a well-orchestrated exercise
without any meaningful choice of alternatives; but it is worthy of note that the absolute majority of
the electorate had no interest in a meaningful choice. The referendum was merely a symbolic act
manifesting what the Eritrean people had achieved on the battlefield.

on the registration/nomination of candidates. Thus, the 1992 local elections cannot be characterised as a formal electoral
exercise.

o] carried out field work in Eritrea from August 1991 to June 1993, and actively researched the referendum process during all
of its phases (as opposed to the UN observers or international journalists who arrived some few months, or even days, prior
to voting day).

©°The Regional Centre for Human Rights and Development was established in April 1992 by Paulos Tesfagiorgis, founding
chairman of EPLF’s humanitarian wing, the Eritrean Relief Association (ERA). It was closed down by the Eritrean security
service upon Presidential orders at the beginning of 1993, and Paulos was confined in house arrest for three months. The
first shoot of an independent civil society was thus crushed before it had taken root.

©2The respected elder and Eritrean nationalist, Taha Mohammed Nur, asked for permission to establish a newspaper in the
mid 1990s in accordance with the press law, but was then ordered by the Minister of Information to let ‘them read everything
before it was printed’. Taha rejected this type of censorship and had to give up the initiative of establishing an independent
paper. (Information given in interview conducted 26 February 1997 in Asmara).

13The outcome of the Eritrean referendum is one of the most affirmative in the history of elections, with a turnout of 98.5
per cent of registered voters of which 99.8 per cent voted ‘yes’.
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IDEAS AND POLICIES ON ‘DEMOCRACY’ IN INDEPENDENT ERITREA

In its National Democratic Programmes formulated during the war of liberation, the EPLF officially
endorsed ‘people’s democratic rights — freedom of speech, the press, assembly, worship and peaceful
demonstration’.** Also the EPLF’s ‘National Charter for Eritrea: For a Democratic, Just and Prosperous
Future’, adopted at the third congress in 1994, safeguards democratic rights and the formation of
political organisations is even encouraged.”s It must be remembered, though, that the vocabulary of
‘democracy’ as used by EPLF during the struggle and after independence implied a Marxist-Leninist
understanding of the term, and not ‘liberal democracy’ as it is often understood or interpreted by
diplomats, development aid workers and other foreign observers.

The National Charter establishes the ideological guidelines for structuring politics and institutions in
independent Eritrea. In the Charter, the PFD) summarises its vision of Eritrea’s future in terms of six
basic goals: national harmony, political democracy, economic and social development, social justice
(termed ‘economic and social democracy’), cultural revival, and regional and international cooperation.
These goals are meant to be pursued through the means of six principal guidelines, based on
experiences from the liberation struggle. National unity is declared to be the paramount guideline, to
which all work and policies will be aligned, thus rejecting ‘all divisive attitudes and activities, [and]
places national interest above everything else’.”* It is further stated that the national development
policies will be implemented through the means of broad-based participation by the people, combined
with individual dedication of self-sacrifice — as guidelines two and three respectively — and based on
the philosophy of social justice as the fourth guideline. Self-reliance in all fields — political as well as
economic and cultural — is another basic principle of the PFDJ, experienced and learned through the
solitary struggle for independence. The last guideline is the strong relationship between the people
and the leadership of the organisation; a leadership which, according to the Charter, is mature and
just in its role as decision-maker.x7

The National Charter seems to coalesce several thoughts, ideas and inspirations articulated by the EPLF
leadership over time, and hastily put together into a symbolic manifestation of their political ‘unique-
ness’ and ‘maturity’. There is, however, not much intellectual maturity or political uniqueness found

in the Charter, and as observed by Mengisteab and Yohannes, ‘The document is fraught with contra-
dictions, clichés, redundancies and platitudes’ (Mengisteab and Yohannes 2005: 58). The National
Charter must of course be read within the historical context in which it was drafted, just a couple of
years after the end of the liberation war. However, the Leninist doctrines of political control and Alba-
nian-inspired policies of self-reliance articulated in the Charter ought to have flagged several warning
signs among donor countries flocking to Eritrea to assist the EPLF in rebuilding the war-torn country.

In particular, the Charter’s notion on democracy should be seen as a worrying sign by the international
community. ‘Political democracy’ in the Charter is defined as consisting of ‘patriotism, national unity,
secularism and social justice’, not multipartyism, regular elections and the division of power. The
Charter elaborates further on the understanding of democracy: ‘In the context of our society, democracy
is dependent not on the number of political parties and on regular elections but on the actual
participation of people in the decision making process at community and national level’. Apparently,
the EPLF tries to distinguish procedure from substance in relation to democratic values and principles
(see also Yohannes 1996: 163); a distinction often favoured by authoritarian regimes claiming to

w4iprticle 1.D of The National Democratic Programme, endorsed at the First EPLF Congress, 31 January 1977. In the programme
adopted at the second congress in March 1987, a more or less similar phrase is included, but also adding the ‘rights’ of
‘nationalist political parties’.

©sEPLF, A National Charter for Eritrea, For a Democratic, Just and Prosperous Future, Nacfa, February, 1994.

9SEPLF (1994: 13).

7EPLF (1994: 18).
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represent the ‘masses’. The Charter is thus silent on mechanisms to operationalise and institutionalise
the values and principles of democracy (Mengisteab and Yohannes 2005: 81). President Isaias Afwerki
has on several occasions expressed reservations about multiparty democracy as an appropriate system
of governance for Eritrea, and explained that ‘the time is not yet right’. Instead, he has speculated on
models of ‘traditional African democracy’ without specifying the procedural and structural arrangement
of such a model (Hedru 2003: 437).

It thus seems clear that the idea of EPLF all along was that the Eritrean people — the masses — should
participate in the running of the state through clearly defined structures, processes and roles provided
for them by the EPLF — the vanguard needed to guide the population to development (see also
Tronvoll 1998b; Mengisteab and Yohannes 2005: 87). This political culture also influenced the
discourse on democracy during the Constitutional Commission, where the ambiguity of the EPLF
concept of democracy came to the fore.

CONSTITUTIONAL DEBATES AND RIGHTS OF DEMOCRACY AND BASIC FREEDOMS
The discussion paper Constitutional Proposals for Public Debate, which were widely disseminated for
public consumption prior to the formal drafting of the Constitution, emphasised the need of a firm
and strong government in order to create the necessary conditions for the growth of democracy, which
‘has to develop gradually, taking root through a process of struggle and change’ (cited from Pool 2001:
168). However, the idea of a multi-party system and free competitive elections was apparently viewed
negatively by the EPLF and described as a ‘procedural as opposed to an essential’ aspect of
democracy (cited from Pool 2001: 168).

The unimplemented Eritrean Constitution partly reflects this hesitation, as the democratic principles
enshrined are somewhat vague on committing to full freedom of organisation and assembly in the
country (see also chapter 1 for elaboration on constitutional rights). On the one side, Article 19 of the
Constitution enshrines ‘Freedom of Conscience, Religion, Expression of Opinion, Movement, Assembly
and Organisation’. The article reads in full:

1. Every person shall have the right to freedom of thought, conscience and belief.

2. Every person shall have the freedom of speech and expression, including freedom of the
press and other media.

3. Every citizen shall have the right of access to information.

4. Every person shall have the freedom to practise any religion and to manifest such
practice.

5. All persons shall have the right to assemble and to demonstrate peaceably together with
others.

6. Every citizen shall have the right to form organisations for political, social, economic and
cultural ends.®

7. Every citizen shall have the right to practise any lawful profession, or to engage in any
occupation or trade.

8. Every citizen shall have the right to move freely throughout Eritrea or reside and settle in
any part thereof.

9. Every citizen shall have the right to leave and return to Eritrea and to be provided with a
passport or any other travel documents.

18]t should be noted that some observers of the constitution-making process claim that the official English translation of
these rights differs from the authoritative Tigrinya version, which is claimed to be more ambiguous on ‘party organisations’.
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Leaving aside the fact that all these basic freedoms are purely theoretical in Eritrea today, since they
are violated on a massive, systematic and consistent basis every day, another constitutional article
puts restrictions on these presumably basic freedoms. In Article 7, titled ‘Democratic principles’, it is
made clear that ‘The organisation and operation of all political, public associations and movements
shall be guided by the principles of national unity and democracy’ (7.5). Furthermore, in Article 7.6 it
is articulated that: ‘The State shall create conditions necessary for developing a democratic political
culture defined by free and critical thinking, tolerance and national consensus’. Such provisions clearly
indicate that the government defines the criteria for public participation in the country’s ‘democrati-
sation process’. It presages government-defined restrictions and control of the political context wherein
‘parties’ are suppose to be established (see also Pool 2001). Democratic rights and freedoms are thus
not freely given in Eritrea, but need to be compliant with the overall political directions offered by the
EPLF/PFDJ regime.

Criticism of the lack of full guarantees for democratic multipartyism in the Constitution was raised
during the drafting process. For instance, Constitution Commission member Taha Mohammed Nur, a
distinguished elder and prominent Eritrean fighter for independence, was openly dismissive towards
the new Constitution and claimed that many commission members, including its chairman, voted
against their own belief on the issue due to the ‘political reality of EPLF’ in power and the fact that ‘no
one dares to oppose the party stand’.* Taha was critical of the EPLF’s reasoning on this matter and
explained:

If our people 50 years ago in 1946™° could form political parties of varying ideologies and
policies and manage to hold a dialogue with each other, and then after 50 years of fighting
the EPLF says that we are not matured politically do to the same today! This is nonsense.
The reason is that the EPLF wants to dominate everything in Eritrea: politics, economy,
society — everything.

Taha Mohammed Nur was arrested by the EPLF in November 2005 and was never released or tried in
court before he reportedly died in prison in early 2008 (see chapters 5 and 6).

The draft Constitution was made ready prior to the first Eritrean elections conducted in March 1997 for
regional assemblies, the Constituent Assembly and, by indirect vote, the National Parliament. Thus,
the democratic ‘principles’ agreed upon by the EPLF/PFD] in the Constitution were put to the test
immediately through the 1997 elections.

DE-DEMOCRATISING ERITREA:

THE 1997 ‘ELECTIONS’ AND LOCAL GOVERNMENT REFORM:

As mentioned above, the totalitarian structure of Eritrea originates in political ideologies and practices
developed during the war of liberation, and manifested through new policies, legislation and state
institutions established after independence. The most radical event in this regard was the local
government reform and subsequent elections of 1997. The reform was anchored in a resolution passed
by the Third Congress of the EPLF in 1994, where it was decided to re-draw the internal administrative

9|nterview with the author, 26 February 1997 in Asmara.

uopAfter the Second World War, Eritrea was temporarily administered by the United Kingdom (since Italy was defeated and lost
all its colonial possessions). During this transition period, and until the annexation of Eritrea by Ethiopia in 1962, several
political parties existed in Eritrea and candidates ran for election to the Eritrean national assembly.

mThis section builds on material previously presented in Tronvoll (1997, 1998b).

“2Gash Barka, Anseba, Maakel (Central), Debub (Southern), Semienawi Keyih Bahri (Northern Red Sea), and Debubawi Keyih
Bahri (Southern Red Sea).
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boundaries of the country. This political decision by the EPLF was implemented by the government
through the Proclamation for the Establishment of Regional Administrations (No. 86/1996), gazetted
on 15 April 1996. The proclamation abolished the historical nine provinces (awraja) of Eritrea and
established seven new administrative zones (zoba)*? instead; with a corresponding new system of
local administration and governance.

After liberation, the awraja-system had elected people’s assemblies (baito) functioning as administra-
tive bodies in the villages (baito adi) and at the level of the district (baito woreda). Significantly, the
baito members, who were individually elected, were all accountable to their constituencies for their
decisions and actions.3 At the level of the sub-province (neus-awraja), appointed EPLF cadres worked
as administrators, who also had the responsibility to guide and assist the baitos at district and village
level in their decision-making. People’s assemblies (baito awraja) — with the majority of the represen-
tatives elected from the districts and a minority appointed by the EPLF — were also found in the nine
provinces, operating as quasi-legislative bodies, whereas the executive branch of provincial
administration was staffed by appointed EPLF fighter-administrators. This system of local government
was introduced throughout the country after liberation, effectuated by the local and regional elections
which started early in 1992 and ended with elections in Dankalia in the beginning of 1993.74 It is
important to note that the baito system is a customary and familiar system of local governance in
many parts of Eritrea (Tronvoll 1998a), and that the EPLF/PFD) no more than formalised this institution
by passing official proclamations and by nationally conducted local and regional baito elections in

1992.

The 1997 elections

Since the 1997 election is the first, and so far the only, election conducted under the EPLF, it is
worthwhile to present it in more detail.s The elections for the new zoba assemblies were held in the
two first months of 1997, ending with the capital region, Maekel, on 1 March.=¢ To elect the
representatives for the regional assemblies was, however, not the only function of this ballot. The 399
elected baito representatives in the six regions, together with 75 representatives appointed by the
EPLF/PFDJ and 75 representatives elected by Eritreans in diaspora, would constitute the Constituent
Assembly which later ratified the new Eritrean Constitution. And, in addition to this, the 399 baito
representatives subsequently elected among themselves 75 representatives which, together with 75
EPLF/PFDJ appointed representatives, formed the new National Assembly.

The triple mandate of the ballot — first, to elect candidates for the zoba assemblies; second, to elect

candidates for the Constituent Assembly; and third, by indirect vote, to elect members of parliament

— was not properly communicated to the electorate, who generally believed that the vote was for the
regional assemblies only. Adding more confusion to the vote was the system with reserved seats for

female representation. In order to safeguard female representation, a parallel election with a separate
ballot of female candidates was conducted.®” Thus, a double ballot was used; one for the reserved

3See the pamphlet, Short Exposition on Local Government in Eritrea, by the Ministry of Local Government, Asmara, Septem-
ber 1993.

4See also an unpublished paper by the Ministry of Local Government, Experiences on the Introduction of Decentralization
in Eritrea (1993) ; and see Tronvoll (1998a) for further comments on the workings of the baito system during the transitional
period.

5L ocal ‘elections’ were reportedly conducted in May 2003, less than two years after the widespread political crack-down and
arrests. No independent assessment or reporting are available from these elections, however, reportedly all candidates were
hand-picked loyal EPLF/PFD) cadres (Hedru 2003).

“6No international observers were invited to follow the 1997 elections. Only the Norwegian government was privileged to
send a small team of election observers (headed by myself), since the Norwegian development agency (Norad) had helped
to finance the local government reform programme.

“w7Almost one-third (30 per cent) of the seats in the assembly had been reserved for female representation. Cf. Article 10.3.A
in the Proclamation for the Establishment of Regional Administrations.

53



seats with a pink ballot paper, and one for the open seats, with a blue ballot paper. Since the country
did not yet have an electoral law, the legislative basis of the zoba elections was therefore to be found
in the Proclamation for the Establishment of Regional Administrations and subsidiary in the
Proclamation Issued to Establish the Constituent Assembly. In addition to these legal instruments,
the Ministry of Local Government issued an Electoral Guidelines document which described the mode
of the elections, formation of the election committees, and procedural electoral aspects.’®

The electoral system adopted was a multiple-member constituency system with majority vote.” The
range of representation was determined on the basis of population concentration and size. However,
there was a different ratio of voters to representatives from a rural electorate to an urban one, in order
to safeguard rural interests.?° The election for the reserved seats was delineated in different, more
encompassing constituencies, which entailed that the female representatives in the reserved seats had
an electorate of between 8000 and 10,000 people, whereas in the open election each representative
was backed by approximately 4000 to 5000 people (in the Maekel zoba). This difference between the
open and reserved constituencies was not mentioned in either the Proclamation or the Election
Regulations. According to interviews with presiding officers, they had just been orally informed about
this system. That such an important aspect of an electoral system was not specified in either the

law or the regulations was of course unfortunate, but rather typical for the EPLF way of orchestrating
political processes.

Individual ‘election campaigning’ was only allowed to be carried out over five days. The campaign
activities conducted were also very limited, based almost entirely on displaying campaign posters with
a picture of the candidate and a listing of his/her experience. Some posters had also a few sentences
on what the candidate recognised as his/her major political issues, which were practically always in
accordance with the official development policy of the government of Eritrea. One or two joint
meetings, where all the candidates were allocated two minutes to present themselves, were arranged
by the Election Committee. A well-known EPLF member and female candidate interviewed admit-

ted that it was not necessary to do much campaigning since the candidates were all known to their
constituency and that the voters were not that preoccupied with political issues. In this candidate’s
constituency, the government had just prior to the election announced that it would nationalise several
residential houses, which had raised a lot of concern and criticism from the local inhabitants. When
asked if this issue had been raised in her campaign, she was dismissive:

We cannot advocate the cases of our constituency if it goes against the national politics and
government decisions. Concerning the nationalisation of housing some of the voters have
asked me to take their case to the assembly, but that is a decision of the government. The
assembly assesses and gives recommendations only which the administrator pass on to the
Minister of Local Government who confirms and decides. This has to be done so we do not
decide anything that will go against the government development policies.**

This explanation offered by a prominent candidate illustrates the shallowness of the election and the
concept of ‘democracy’ as introduced by EPLF/PFD] (note that this was four years prior to the crack-

u8Electoral Guidelines for Assembly Elections, issued by the Ministry of Local Government, October 1996, Asmara (my
version is an unofficial translation from the Arabic/Tigrinya original). The ‘guidelines’ had not been discussed or ratified by
the existing National Parliament, nor gazetted, and its formal status as a legal instrument was thus unclear, even though it
was formalised by Articles 11 and 41 in the Proclamation for the Establishment of the Regional Administrations which stated
that such regulations shall be issued.

9As prescribed in the Proclamation for the Establishment of Regional Administrations.

2oArticle 10 of Proclamation for the Establishment of Regional Administrations.

2t|nterview with zoba candidate Sara Solomon (the sister of the imprisoned former Foreign Affairs minister Petros Solomon),
27 February 1997, Asmara.
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down and before the start of the new Eritrean-Ethiopian war). No political substance was allowed to
be communicated in the electoral process, and all candidates were aware of this restriction. The candi-
dates and the voters had to conform to procedural technicalities only, without raising or discussing
any local political grievances or issues of national concern. That was the solitary prerogative of EPLF
to handle. An ironic and paradoxical parallel to how EPLF itself had characterised liberal democracy as
‘procedural as opposed to an essential’ (see below).

Since the elections were only about symbolic procedures and not politics, there were no ‘official’ EPLF
or fighter candidates. A female candidate explained that:

The fighters do not want to mingle so much with civilian life. They keep closely together and
do not interact with the civilian population, and in a way they are a community within a
community.*?

Yemane Gebrehab, head of Department of Political Affairs in the EPLF/PFD], confirmed in an interview
that there was no need for party-endorsed candidates in the elections, since, as he claimed, the Front
would take all the seats due to their popularity.> He added that it did not really matter, since 9o

per cent of the candidates were party members anyway. The purpose of the election, as explained by
Yemane Gebrehab, was threefold: first, to secure people’s participation along the line of government
priorities and to let them know the importance of elections; secondly, to make sure that the people
do not look at ethnicity, kinship, village candidates, or narrow regionalism, but for the national issues;
and lastly to enhance the role of women, youth and ‘minorities’ in national processes. All of these are
priorities which fit well with the ideological doctrines established during the war of liberation.*? Since
the elections were intended to have an ‘educational’ effect, and to mobilise the masses along the
priorities dictated by the government, pressure was applied to compel people to register and vote.'s

Although minor discrepancies and breaches of the electoral guidelines were observed during the 1997
elections, the overall impression was that the process was, technically, carried out in a commendable
manner (Tronvoll 1997). However, the purpose of the elections was a sham, as the Proclamation for
the Establishment of Regional Administrations outlines a system of local governance which seems not
to hold any decentralisation of power and authority, but rather the contrary. The elected baitos were
not vested with any powers or implementing mandate, but recognised only as a symbolic
rubber-stamping body which shall offer praise of the national policies of development which are
drafted and decided by the national government and the President. The Eritrean electorate was not
allowed to voice its true opinion on these matters, and foreigners too were warned not to do so. In
an interview with Yemane Ghebreab, Presidential advisor and head of the Political Affairs department
within EPLF/PFDJ, during the elections, he gave the following blunt warning: ‘I hope you have not
come here to verify that the elections are free and fair. It is not up to the foreigners to verify the
elections, but to the people of Eritrea.’”?®

National elections, but notably without political parties, were again scheduled for 1998, but were
postponed due to the outbreak of war with Ethiopia.?” After signing the ceasefire agreement in the

22|nterviewed 25 February 1997, Asmara.

23|nterviewed by the author, 26 February 1997, Asmara.

24However, considering the fact that the Jehovah Witnesses, due to their dis-engagement in the referendum process, were
stripped of their right to vote or to stand as a candidate in the local elections, if they so wished, indicates that the formal
purpose of the elections as explained by Yemane Gebrehab was not intended to be converted into practical realities.
25Confirmed by several voters and a foreign lecturer at Asmara University, who had witnessed a government propaganda
vehicle driving in the streets of Asmara and announcing that people who did not register to vote would be punished.
28|nterviewed by the author, 26 February 1997, Asmara.

27See IRIN interview with Yemane Gebremeskel, Director of the President’s Office, 1 April 2004, Asmara, at: http://www.irin-
news.org/Report.aspx?Reportld=49359, accessed 6 January 2009.
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summer of 2000, new plans for elections were made and a draft Proclamation on the Formation of
Political Parties and Organisations was developed. A committee led by the then Minister of Local
Government, Mahmoud Sherifo, was appointed to oversee the electoral process. However, being part
of the growing post-war dissent against the President, Mahmoud Sherifo was summarily dismissed
from his position in February 2001 and subsequently imprisoned during the September 2001 crack-
down (see chapter 4). Being one of the key architects of the system of control and surveillance in
Eritrea, and a government strong man, his dismissal was received with shock by the public at large.
Subsequently, Mahmoud Sherifo claimed that he was dismissed because President Isaias Afwerki
wanted to suspend the democratisation process and the formation of political parties in the country.2®
The draft legislation on political parties was subsequently annulled, and the conduct of general
elections was postponed indefinitely. On 1 January 2003, an official declaration was made claiming
that: ‘In accordance with the prevailing wish of the people it is not the time to establish political
parties, and discussion of their establishment has been postponed’.? While carrying out tightly
controlled, non-party,=° local elections, party-based national elections are not on the agenda in the
foreseeable future.* Reportedly, President Isaias Afwerki announced in May 2008 that elections would
be postponed for ‘three or four decades’ or longer because they ‘polarize society’.’3

THE LOCAL GOVERNMENT REFORM: FORMALISING TOTALITARIAN STRUCTURES
The new system of local government introduced in 1996 builds on the aforementioned Proclamation
for the Establishment of Regional Administrations.’>> The most radical change introduced by the reform
was the discontinuation of elected people’s assemblies at the lower levels of the administration,
leaving the baito institution intact — although with a severely restricted mandate and authority — only
at the level of the zoba. The traditional district (woreda) entity is obliterated, and the three new levels
of local government administration are the village/area (adi/kebabi), sub-region (nues zoba) and region
(zoba) (cf. Art. 6 in the proclamation).34 The establishment of an executive line of command from the
President’s office all the way down to the village/area level — through the Minister of Local Government,
and the chief administrators of the region, sub-region and village/area, who all are personally and
permanently appointed by the President or his representative — is also a new arrangement within the
field of local government. The administrators at each level are accountable for the conduct of their
office to their immediate superior — and not to their constituencies — ending with the regional
administrators who are accountable directly to the Minister of Local Government, and, notably, not to
their elected regional people’s assemblies (baito zoba) (Art. 20.3).

28BBCNews, ‘Eritrean minister speaks out’, 17 April 2001, at: http://news.bbc.co.uk/2/hi/africa/1281386.stm, accessed 17 March 2009.
29Posted in the government daily, Hadas Ertra, 1 January 2003, cited from Hedru (2003).

3 ocal elections were carried out between 2003 and 2005. In this regard, President Isaias Afwerki explained that ‘the
foundation of the regional elections of administrators, work managers and village magistrates that we are now celebrating
has its roots in the political culture we developed during our national liberation struggle. These elections have also proved
the popular participation of the people along the path of development of free Eritrea.” Explaining the conduct of the
elections, the party EPLF/PFD] website asserts that: ‘The basic beliefs of the country’s peoples and its martyrs who fell
heroically for the people is that no step forward can be obtained without the participation of its citizens. “There is no victory
without its people, no development without its people,” were the words of wisdom articulated by the President’ (Shaebia:
‘Elections for Regional Assemblies to be held soon’, ERNA News, 24 September 2003, at: http://www.shaebia.org/artman/
publish/article_1881.shtml, accessed 26 March 2009). Furthermore, according to the government, the local ‘elections aimed at
fostering active popular participation in public administration and strengthening the existing administration network in the
country.” Cf. Ministry of Information’s web-page: ‘Elections to take place in 46 administrative areas in the Central region’, 7
April 2005, at: http://www.shabait.com/staging/publish/article_oo3302.html, accessed 26 March 2009.

31See interview with presidential advisor and director of political affairs in EPLF/PFDJ, Yemane Gebremeskel by IRIN:
‘ERITREA: Interview with Yemane Gebremeskel, Director of the President’s Office’ 1 April 2004, Asmara (IRIN), at: http://www.
irinnews.org/Report.aspx?Reportld=49359, accessed 6 January 2009.

32The World’s 10 Worst Dictators’, Parade Magazine, 22 March 2009. at: http://www.parade.com/dictators/2009/the-worlds-10-
worst-dictators.html?index=8, accessed 25 March 2009.

33Government of Eritrea (Gazette of Eritrean Laws), No. 86, 1996.

B4Eritrea is divided into six regions, 54 sub regions and 2000 village districts (interview with Vice-Minister for Local
Government published in Eritrea Profile, 17 February 1996, p. 2).
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Whereas the former elected baito representatives were accountable to the village inhabitants for the
conduct of their office — and thus were replaceable by vote — the new position of village/area ‘chief’

is only accountable to the government-appointed chief administrator of the sub-region (Art. 30.B.1).35
Within the given context, this appears natural, since the village/area administrator’s duties are to
‘execute and implement the directives and programmes’ given to him by the sub-region administrator
Art. 30.B.4). The village/area administrator also holds the responsibility within his/her domain to
‘control compliance with and the implementation of the central government’s policies, plans,
programmes as well as regional directives and programs’ (Art. 30.B.1). The village/area is thus explicitly
not mandated to represent/administer the interests of the village, but to enforce the authority of the
President at the village level.

According to the deputy Minister of Local Government, the reason for abolishing the elected village
council® as the responsible administrative body of the village, was that the councils ‘promoted
prestige projects which did not benefit the community’ (Pool 1997: 25). The government has a
responsibility to plan and implement the overall development strategies of the country, and must
prioritise according to various national needs and factors which might not be seen or comprehended
from a local perspective. Consequently it ends in a difficult balance between genuine grassroots
participation and peasant decision-making related to their own development process, on the one
hand, and state responsibility and guidance vis-a-vis national priorities on the other. The government
of Eritrea solved this quandary by purging all decision-making authority from the people’s assemblies
and vesting the authority in permanently appointed executive administrators in the local government
structure. The only remaining people’s assembly, the baito zoba, is left without any authority or
mandate to decide on or implement development policies of its own choice, and is left only with the
mandate of recommendation. The proclamation states that the regional baito shall have the powers
and duties to: ‘prepare regional development programmes relating to economic and social services
and pass resolutions and issue directives pertaining to its particular conditions in harmony with
central government policies, proclamations and regulations and to implement the same when
approved by the Minister of Local Government’ (Art. 13.1, my italics).

The baito may recommend solutions based on the people’s wishes (Art. 13.4), and ‘hear, investigate
and comment on the performance reports and evaluations of the executive body and submit its
objections and reservations thereon to the minister of local government’ (Art. 13.7), but it does not
hold decisive authority within any field, and must submit to any national priority defined by the
government. It has no independent fiscal authority, but is required to ‘collect local revenues, based
on the central government’s local duty and taxation directives’ (Art. 13.6).

To safeguard against any possibility that the baito zoba might recommend or suggest anything which
goes against national priorities and planned strategies, the government appoints regional
administrators vested with ‘the power to suspend the Baito’s resolutions and recommendations until
the Minister of Local Government decides on them, if he thinks the policies and regulations of the
central government are violated’ (Art. 20.B.2). To avoid utilising such radical measures, however, the

35As a substitute for the grassroots democracy of people’s councils (baito adi), a meeting of the whole village community is
introduced, named after a customary institution of justice called megaba’aya. According to the Proclamation, the megaba’aya
comprises all village inhabitants within the administrative area who are above the age of 18 (cf. Art. 3). The powers and
duties of the megaba’aya will be to ‘discuss programmes to be carried out in the village/area, make comments and recom-
mendations and approve programmes requiring its participation’ (Art. 30.A.2). It will also ‘generally hear, investigate and
comment on performance reports presented by the administrator and pass on to the regional administration its objections
and reservations thereon’ (Art. 30.A.3). Finally, the megaba’aya will ‘provide the necessary cooperation in electing committee
members who would participate in the implementation of different programmes’ (Art. 30.A.4). Meetings of the megaba’aya
will be conducted regularly every two or three months (Art. 30.A.5), and will be chaired by the permanently appointed
village/area administrator, who is the highest administrative authority of the village/area (Art. 30.B.1).

136The baito adi is the village assembly, a gathering of all the villagers. They elect a council or administration, called
memhedar, which constitutes a chairman, and his/her secretary (deputy), a cashier and two additional administrators.
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regional administrator attends all meetings of the baito where he/she ‘gives recommendations and
advises the Baito on matters related to the central government’s policies and regulations and
programmes before the Baito passes resolutions and recommendations’ (Art. 20.B.1). It appears that
the structure of local government introduced in 1997 in Eritrea reflected the idea that only a few
individuals at the top of society should be entrusted with the power and duty to decide what is the
optimal strategy of development for Eritrea and all its citizens. The small group of dedicated men, and
a few women, who are trusted by the President thus have an enormous influence on issues of local
governance, a power seemingly without any checks and balances. No counterpoised power which
emanates from, and is accountable to, a demotic constituency exists as an integral part of the new
system of local government. In this manner, the decisions of the village/area administrator — which are
based on directives from above — appear incontestable (according to the proclamation). Long before
the 2001 crack-down, the authoritarian traits of the EPLF/PFD) were clearly understood by the Eritrean
peasants. An elderly and much respected villager explained after the 1997 regional elections:

We have seen this system of governance before during the Italian period. We resisted the
authority imposed on us by the colonial administrators at that time; this time it is our own
kinsmen who do it; and we do not know what to do.’”

THE UBIQUITOUS ONE-PARTY STRUCTURE

Since coming to power in 1991, the EPLF/PFD) has not allowed any organised political opposition to
emerge within Eritrea. The spectrum of Eritrean opposition movements are forced to operate in exile,
disconnected from the domestic constituency.”® In the immediate post-liberation phase, individuals
with opposition sympathies or membership were allowed to return to the country, but were prohibited
from articulating opposition politics or organising into political alternatives.

The third EPLF congress conducted in 1994 aimed to transform the EPLF military front into a broad-
based civilian movement, called the People’s Front for Democracy and Justice (PFDJ). Although PFD)
formally became separate from the government of Eritrea, there was a direct overlap between its
central council of 75 members and the national assembly and government ministers. The PFDJ also
inherited all assets of EPLF, and continued to establish new businesses in independent Eritrea, as part
of securing control over the ‘free’ economic sector as well as safeguarding a future direct source of
income to the party independent of state finances (Pool 2001).

The 1994 congress also designed strategies to revitalise the party and to extend its party structure in
order to, in its term, ‘reinforce’ its ties with the Eritrean population at large. By 1996, the party had
established over 1000 branches throughout the country, with a membership base of around 600,000,
a figure embracing a large share of the adult Eritrean population (Pool 2001: 177). The enlargement of
the party membership base was conducted in such a way — with implicit and explicit coercion — that
few people dared to decline membership if they were asked to register.3 Furthermore, anybody
aspiring to employment and a career in the civil service or EPLF/PFDJ-controlled companies was better
off being a member of the party. The expansion of the party structure continued until the outbreak of
the 1998-2000 war temporarily put a stop to the recruitment campaign.

Clearly, the objective of the EPLF/PFDJ) was to develop a mass party organisation which through its

7Interviewed February 1997, highland village outside of Asmara.

38For a comprehensive overview of historical and contemporary Eritrea political movements and organisations in opposition
to EPLF/PFDJ, see Giinther Schréder, Directory of past and present Eritrean political organisations in opposition to EPLF/PFDJ,
unpublished report, created March 2000, updated September 2007, 49 pages.

39|nformation given to the author by Eritreans in exile.
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structure was able to mobilise and control all citizens and societal activity in the country. Additionally,
the party structure also aims to control the government structures, as party organs are organised in
parallel to the new local government structure outlined above. Furthermore, in order to create an
in-built structure of control within the party, two party branches were established in all villages/local
level communities. When | asked villagers why EPLF/PFDJ established such an elaborate party structure
throughout Eritrea in 1997, the usual answer given was the need for control and surveillance.

As explained by a village militia member in a highland village outside Asmara:

The new party organisation in my village is established to look after the village administrator
and to check that the government policies are followed and implemented. But, since the

top leaders cannot be sure that the party organisation in the village is reliable, they have
decided to establish two branches in each village. In this way the party will check on and
control the village administrator, and each party branch will check and control each other.°

The structure of government and party governance established in Eritrea in 1997 thus gives a clear line
of command from the President of the State and Chairman of the Party, Isaias Afwerki, at the pinnacle
all the way down to the smallest village. Accountability is one-directional, always to the upper level of

command and not to the constituency supposed to be served.

Figure 1. Structure of government and party in Eritrea, 1997.
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u|nterviewed 25 February 1997.
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FINAL REMARKS

Comparative politics and history has taught us that the establishment of mass political movements or
parties does not bode well for the development of liberalism, democracy and the plurality of choice
and opinion. Mass parties are convenient instruments of control by a small clique at the top of society
rather than mediums of broad-based participation. The mass membership is generally unable to do
more than obey the policies set by the leadership, and is forced into quiescence. So also in Eritrea.

At an incipient stage, it became clear that EPLF/PFDJ had a different notion and understanding of
‘democracy’ than what Western liberal political theory implies. The local government reform and the
‘democratic institution building” which was put into effect from the mid 1990s, actually entailed a
de-democratisation of Eritrean society. Traditional democratic village and regional assemblies were
replaced with an authoritarian command structure controlled by the President at the top and branch-
ing out to all villages in the country. The evolution of this structure, and the parallel transformation of
EPLF/PDFJ into a mass party, gave evidence that the political leadership had no interest whatsoever in
relinquishing the political power they had fought so bitterly to obtain.
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OBLITERATING CIVIL
SOCIETY IN ERITREA:

DENYING FREEDOM OF ORGANISATION AND EXPRESSION

INTRODUCTION

When Eritrea achieved independence, de facto 1991 and de jure 1993, many national and international
observers expressed a strong degree of optimism towards a positive development of democracy, civil
society and a culture of human rights in the country. President Isaias Afwerki was characterised as
belonging to the ‘new breed’ of African leaders who seemingly held popular support among their
constituencies, rhetorically endorsed liberal democracy, human rights and free market economy, and
had a well-defined development policy based on their own priorities. As such, Isaias Afwerki, and the
rest of his generation of leaders,** heralded a clear breach with the ancien régime of Mengistu
Haile-Mariam.

Today, however, Eritrea is characterised as one of the world’s worst dictatorships, where human rights
are violated on a massive and systematic scale. Institutions of democracy and civil society — which
ought to function as checks-and-balances to unaccountable political power — plainly do not exist in the
country. As this study illustrates, the seeds of dictatorship were sown early in Eritrea (Kibreab 2008);
whereas the final blow to democratic development was experienced in the aftermath of the 1998-2000
Eritrean-Ethiopian war.

“This group of the new breed of African leaders included